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OF THE DISTRICT OF COLUMB’A 

April Term, 1913. 


No. 2518. 


MARTIN WIEGAND ET AL., APPELLANTS, 

vs. 

CUNO H. RUDOLPH ET AL., COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA, APPEL¬ 
LEES. 


Brief for Appellants Martin Wiegand and 

Corbin Thompson. 


I. 

Statement of Case. 

The act of Congress entitled “An Act making appro¬ 
priation to provide for the expenses of the government of 
the District of Columbia for the fiscal year ending June 
30, 1912, and for other purposes,” approved March 2, 
1911. contains the following provisions: 

“For the condemnation of land in the interior 
of square five hundred and thirty-four, within 
the limiting lines shown on approved plans in the 
office of the Engineer Commissioner of the Dis¬ 
trict of Columbia, and for the development of the 
land so acquired as an interior park; provided, 
that the said land shall be condemned by a pro¬ 
ceeding in rem in accordance with the provisions 
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of subchapter 1 of Chapter XV of the Code of 
Law for the District of Columbia, within six 
months after the date of the passage of this act; 
and, provided further, that of the amount found 
to be due and awarded by the jury in said con¬ 
demnation proceedings as damages for and in 
respect of the land to be condemned, plus the cost 
and expense of said proceeding, not less than 
one-third thereof shall be assessed by the jury as 
benefits, seventy-eight thousand dollars.” 

Pursuant to these provisions, two of the Commission¬ 
ers of the District of Columbia on June 26, 1911, filed a 
petition in the court below, sitting as a district court, for 
the purpose of acquiring, by condemnation, the land 
necessary for an interior park in said square 534, in the 
District of Columbia, and the assessment of the benefits 
resulting from the establishment of said park, setting 
forth the above provisions of said act,-and a description 
of the land needed for said park, together with the names 
of the owners thereof, so far as the same could be ascer¬ 
tained, and praying the court to direct the marshal to 
summon a jury to ascertain the damages and assess the 
benefits resulting from the establishment of said park, 
and that such other proceedings should be taken as are 
contemplated by the aforesaid act of Congress, to the 
end that the land needed might be condemned and 
secured for said park (Rec., pp. 1-8). 

Thereupon, on June 26, 1911, the court below passed 
an order, setting forth, in substance, that, under the 
provisions of the act of Congress above referred to, the 
Commissioners of the District of Columbia had filed a 
• petition in the Supreme Court of the District of Colum-* 
bia, sitting as a district court, for the condemnation of 
the land necessary for the establishment of an interior 
park therein mentioned, and praying that the marshal 
be directed to summon a jury for the purpose of ascer- 


# 
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taining the value of the land needed for the establish¬ 
ment of said park, and to assess the benefits resulting 
therefrom, and warning and commanding all persons 
interested to appear at a day named and to continue in 
attendance until the final ratification of the verdict to 


be returned by the jury. 1 he court directed that a copy 
of this order be published once in the W ashington Law 
Reporter and for six secular days in the 'Washington 
Evening Star, the Washington Herald, the Washington 
Times, and the Washington Post, respectively, news¬ 
papers published in said District, and that a copy of the 
order should be served on such of the owners of the land 
to be taken as could be found by the marshal, or his 
deputies, within the.District of ( olumbia (Rec*., p. 9). 

This order was published as follows: In the Herald, 
June 27, 28, 29, 30, July 1, 3, 1911; in the Star, June 27, 
28, 29, 30, July 1, 3, 1911; in the Post, June 27, 28, 29, 
30, July 1, 3, 1911; in the Times, June 27, 28, 29, 30, 
July 1, 3, 1911, and in the Law Reporter, June 30, 1911 
(see Appendix hereto). 


Section 491c of the Code, authorizing service by pub- 


lication, is as follows: 

“The said court shall cause public notice ot not 
* less than twenty days to be given of the institu¬ 
tion of such proceeding, by advertisement in 
three daily newspapers published in the District 
of Columbia, which notice shall warn and require 
all persons having any interest in the proceeding 
to appear in court at a day to be named in said 
notice, and to continue in attendance until the 
court shall have made its final order ratifying and 
confirming the award of damages and the assess¬ 
ment of benefits by the jury herein provided for; 
and in addition to such public notice said court shall 
cause a copy of said notice to be served by the 
United States marshal for the District of Columbia, 
or his deputies, upon such owners of the land to be 
condemned as can be found by said marshal, or 
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his deputies, within the District of Columbia, and 
upon the tenants and occupants of the same. The 
said court shall appoint a guardian ad litem for 
any person interested in the proceeding who may 
be under disability.” 

Thereupon, on October 9, 1911, the court passed an 
order, directing the marshal to summon a jury to assess 
the damages and benefits resulting from the establish¬ 
ment of said park (Rec., p. 12). 

Thereupon, before the jury was sworn, the appellants 
who had been served with process objected thereto, and 
moved the court to dismiss the petition and to quash the 
proceedings herein, on the following grounds: 

Because the petition filed herein was signed and pre¬ 
sented by only two of the Commissioners of the District 
of Columbia, and there is no allegation in said petition as 
to the reason why the three Commissioners did not sign 
the same; because, in a proceeding like this, the statute 
requires the Commissioners of the District of Columbia 
to sign and present the same; because even if the statute 
should be construed to mean that two Commissioners, or 
a majority of the Board of Commissioners, may sign and 
present such a petition, it does not appear on the face 
of said petition that the signing and presenting thereof 
by only two of the Commissioners was done as a result of 
said two Commissioners sitting as a board; and, further, 
that it is essential under the statute, in a proceeding like 
this, for the three Commissioners to sign and present 
said petition as their joint act (Rec., pp. 77-8). 

The court overruled said motion to dismiss said peti¬ 
tion, and all the reasons urged in support thereof, and 
held that the petition was a valid one; which ruling was 
duly excepted to (Rec., p. 78). 

Thereupon, on November 10, 1911, the jury summoned 
by the marshal was sworn by the court and directed to 


view the land and premises to be condemned, and there¬ 
after, on the 24th day of November, 1911, to appear in 
court and hear and receive testimony (Rec., p. 13). 

On February 8, 1912 (Rec., p. 78), the case was given 
to the jury, and on July 10, 1912, the jury filed their ver¬ 
dict in court, awarding $67,421.76, as damages for the 
land to be taken, and assessing $22,473.92 against ad¬ 
jacent land, as benefits, exactly one-third of the damages , 
plus the costs and expenses of the proceedings (Rec., pp. 
13-45). 

Thereupon, on July 26, 1912, the appellant Wiegand 
filed his motion to vacate and set aside the verdict, 
award, and assessment of the jury, for the following 
reasons (Rec., p. 50): 

1. Because the said verdict is contrary to the evidence 
submitted to the jury. 

2. Because the said verdict is not supported by the 
evidence. 

3. Because the said verdict is arbitrary, unreasonable, 
and unjust, as shown by the affidavit filed herewith. 

4. Because the damages awarded by said jury to this 
objector and exceptant are insufficient, inadequate, and 
against the weight of the evidence submitted to said 
jury in respect thereto. 

5. Because the so-called benefits assessed by said jury 
against the property of this objector and exceptant 
are arbitrary, unreasonable, inequitable, and unjust and 
are unsupported by the evidence submitted to said jury. 

6. Because no evidence whatever was submitted to 
said jury showing, or tending to show, the legitimate and 
proper costs and expense of this proceeding, and there is 
nothing of record herein which supports the items of 
costs and expense set forth and included in said verdict. 

7. Because of errors of law committed by the justice 
who presided at the trial, in his rulings on instructions 
requested by this objector and exceptant, which were 
duly excepted to. 

8. Because the said verdict is contrary to law. 




6 


9 . Because the provision of the act of Congress of the 
United States, to wit, the act approved March 2, 1911, 
printed in 36 Statutes at Large, at pages 966 et seq., 
under which the proceeding herein was instituted, is void 
for uncertainty, in that, first, it fails to identify the 
certain square therein mentioned, otherwise than as 
square 534 , second, it fails to identify the certain 
plans therein mentioned as being in the office of the 
Engineer Commissioner of the District of Columbia and 
third, it fails to define or to identify the certain limiting 
lines so called, mentioned as being shown on such or 
any plans in the said office. 

10 . Because the said verdict was not, in the first 
instance, returned to this honorable court, as required by 
law, but was by said jury submitted to the Corporation 
Counsel for the District of Columbia, without notice to 
his objector and exceptant, or to his counsel, and was 
left in the private custody of the District of Columbia and 
certain of its officers for, to wit, two weeks, before the 
same was reported and returned to this honorable court. 

11 . Because the said jury, after having been organized, 
and having viewed and examined the land and premises 
affected by this proceeding, and having proceeded in the 
presence of the court to hear and receive evidence 
offered and submitted, and having been finally instructed 
and charged by the court, adjourned without a day 
certain being agreed upon, or named, for its reassem¬ 
bling, and a long time, to wit, five months, thereafter, 
without any notice to this objector and exceptant, or to 
his counsel, or to any of the persons in interest, or to 
the attorney or counsel of such, purported to return 
to the court, in writing, the aforesaid verdict by 
reason whereof this objector and exceptant was denied 
and deprived of the opportunity to be present at the 
return of the said verdict and to poll the said jury, before 
the said verdict was recorded, and likewise was denied 
and deprived of the opportunity to assert and protect 
his legal rights in the premises in respect of the return 
and acceptance by the court of said verdict. 

12. Because the petition filed herein was signed and 
presented by two only of the Commissioners of the Dis¬ 
trict of Columbia, and it does not sufficiently, or at all. 
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appear that the act of signing and concurring therein by 
the said two Commissioners was done by the said Com¬ 
missioners, sitting as a board, which by law is necessary 
to the validity and sufficiency of any act done, or at¬ 
tempted to be done, by two only of such C ommissioners, 
and, further, because the act of presenting such petition 
is not such an act as may by law be done by the said 
Commissioners, sitting as a board, but is an act to be 
done in the course of judicial proceedings, and, therefore, 
to be done by all of the said Commissioners, jointly. 

And for other reasons appearing on the face of the 
record herein. 

Affidavits were filed in support of the foregoing ob¬ 
jections and exceptions (Rec., pp. 52-53, 56-58), and also 
a protest adopted at a mass meeting of the owners of 
property assessed for benefits (Rec., pp. 46-50). 

Similar objections were filed by the appellant Thomp¬ 
son (Rec., pp. 53-8). 

The court having heard argument upon the foregoing 
objections and exceptions, on November 15, 1912, 
passed an order overruling the same, and finally ratify¬ 
ing and confirming the verdict, awards, and assess¬ 
ments of the jury (Rec., pp. 73, 74); from that order this 
Appeal has been prosecuted. 

II. 

Assignment of Errors. 

The trial court erred: 

1 . In overruling the motion of the property owners, 
appellants, made before the empaneling ot the jurj^, to 
dismiss the petition and to quash the proceedings 

herein i 

(a) Because the petition filed herein was signed and 
presented by only two of the Commissioners of the Dis¬ 
trict of Columbia, and there is no allegation in said peti¬ 
tion as to the reason why the three Commissioners did 
not sign the same; 
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( b ) Because, in a proceeding like this, the statute re¬ 
quires the Commissioners of the District of Columbia 
to sign and present the same; 

(c) Because, even if the statute should be construed 
to mean that two Commissioners, or a majority of the 
board, may sign and present such a petition, it does not 
appear on the face of said petition that the signing and 
presenting thereof by only two of the Commissioners 
was done as a result of only two Commissioners sitting 
as a board; 

( d ) It is essential, under the statute, in a proceeding 
like this, for the three Commissioners to sign and present 
said petition as their joint act. 

2 . In granting the second instruction to the jury offered 
by the petitioners. 

3. In granting the fourth instruction to the jury offered 
by the petitioners. 

4. In refusing to grant the third instruction offered by 
the appellants. 

. 5. In refusing to grant the sixth instruction offered by 
the property owners. 

6 . In refusing to grant the seventh instruction offered 
by the appellants. 

7. In refusing to grant the eighth instruction offered 
by the appellants. 

8 . In overruling the motions of appellants, property 
owners, respondents, after the return of the verdict into 
court, to permit said appellants to call witnesses to give 
testimony and to prove the allegations in said motions 
contained, especially those touching the alleged mis¬ 
conduct of the said jury in leaving, prior to the return 
of the verdict by the jury into court, with the District 
of Columbia, or some of its officials, at the Municipal 
Building, a copy of the data, showing the amounts, or 
proposed amounts, to be awarded by the jury as damages 
for the land to be condemned and taken, and the amounts 
to be assessed as benefits in this proceeding; and, also, 
to offer testimony relating to the alleged irregularity of 
the said verdict, as set forth in the motions of the prop¬ 
erty owners, appellants herein; and in overruling the 
motion of said property owners, respondents, requesting 
the court to make full inquiry into all of the alleged 
regularities relating to the action of the jury while 
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said jury had said cause under consideration out of the 
presence of the court, the said alleged misconduct of 
the jury being set forth in the affidavit of M. J. Colbert, 
and in the motions of the appellants. 

9 . In holding that the matters and things set forth in 
the affidavit of M. J. Colbert, and in the motions of the 
property owners, appellants herein, relating to the al¬ 
leged misconduct of the jury, out of the presence of the 
court, were insufficient, in law, to set aside the said ver¬ 
dict of the jury, and the court erred in deciding that said 
alleged misconduct of the jury was not opposed to public 
policy and the due and proper administration of law and 

justice. 

10 . In overruling the motions of appellants to set 
aside the verdict of the jury, and in entering an order 
confirming the same. 

11 . Because the verdict of the jury was, and is, arbi¬ 
trary, unreasonable, and not warranted by the evidence, 
in tliat no testimony was submitted to the jury tending 
to show proper costs and expenses of this proceeding. 

12. And other errors appearing on the face of the 
record and duly excepted to at the time. 


III. 

argument, 

1 . The first assignment of error grows out of the re¬ 
fusal of the court below to dismiss the petition and to 
quash the proceedings herein. 

The motion to dismiss, it is submitted, was well 
founded and should have been granted. 

In a proceeding similar to this, Mr. Justice Barnard, 
of the Supreme Court of the District of Columbia, de¬ 
livering a written but unreported opinion upon a motion 
to dismiss a petition filed by one of the Commissioners 
and an assistant Engineer Commissioner, acting in the 
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absence of the Engineer Commissioner of the District 
of Columbia, said, inter alia: 

“By joint resolution of December 24th, 1890 
(20th Stat. at Large, 1113), the two Houses of 
Congress resolved that any two of the Commis¬ 
sioners of the District of Columbia, sitting as a 
board, should constitute a quorum: and also that 
any assistant of the Engineer Commissioner should 
perform all the duties imposed by law upon said 
Engineer Commissioner, in the event of his ab¬ 
sence from the District. The petition by which 
this proceeding is initiated is required to be in 
writing, and it is required to be by the Commis¬ 
sioners of the District of Columbia, and it may be 
a \ei\ seiious question, in the absence of any 
showing by the petition, that the Engineer Com¬ 
missioner is absent from the District of Columbia, 
as to whether or not the court would have juris¬ 
diction in the premises. The act says, ‘upon 
application, in writing, by the Commissioners.’ 
It is questionable whether any two of the Com¬ 
missioners could act in this matter, for it evidently 
is not a duty to be performed by them, sitting as 
a board, but a duty devolving upon all of them, as 
tiustees, representing and selected by Congress for 
the performance of a specific act. The question 
is such a grave one that I do not deem it wise to 
proceed with the matter without calling it to the 
attention of counsel, for this proceeding is of such 
importance that it ought not to be jeopardized 
by ft question which can be so easiiy avoided 
When the initiative, in a case like this, is to be 
taken b\ some party other than the land owner, 
the facts necessary to give jurisdiction are more 
closely scrutinized by the courts, and the statute 
must be more strictly construed than it would 
be where the action is commenced by the land 
owner himself.” 

In re Payment of Damages Due to Changes 
of Grade, etc., Xo. 6/1, District Court 
Docket, Xo. 2. 
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It has been held by this court that the Commis¬ 
sioners act as a board. 

McBride vs. Ross, 13 App. D. C., 576. 

Plainly, if the statute can be properly construed to 
mean that two only of the C ommissioners may sign and 
present such a petition as this, it should affirmatively 
appear that the signing and presenting of the petition 
was done as a result of the two Commissioners sitting 

as a board. 


2. The second and third assignments of error are based 
upon the granting of the second and fourth instructions 
to the jury, over the objection and exception of the 

appellants. 

The second instruction is objectionable for the reason 
that it authorized the jury to assess the costs and ex¬ 
penses of the proceedings against the land which they 
might find would be benefited, in the absence of evidence 
showing the costs and expenses of the proceedings. 

The fourth instruction for the appellees was vague 
and misleading and should not have been given to the 
jury without some explanation. 

This instruction is in the following language: 

“The cost of production, or the structural 
value of any improvements upon the land to be 
taken, is competent evidence only in so far as it 
may enlighten the proposition of the market value 
of the property as before defined (Rec., p. 78). 


What is the “cost of production ’ or “structural value 
of any improvements” is by the instruction left wholly 
undefined, and, with great deference to the court below, 
it may justly be said-that the instruction is more than 
confusing, it is meaningless, and could have had but one 
effect, namely, to lead the jury to reject altogether from 
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consideration either or both of the assumed elements of 
value. 

3. The fourth, fifth, sixth, and seventh assignments of 
error are grounded upon the refusal of the court below to 
grant the third, sixth, seventh, and eighth instructions 
offered by the appellants (Rec., pp. 78-9), as follows: 

Third. A strip of land often has greater value as a 
part of the larger parcel of which it is a part than when 
considered alone or separately, and if the jury, find from 
the evidence that such is the case with reference to any 
particular lot or parcel of land involved in this proceed¬ 
ing, then they should allow such larger value in estimat¬ 
ing the damages to be paid for the strip or part to be 
taken. 

Sixth. The jury are instructed that only special and 
direct benefits capable of present estimate and reasonable 
• computation are to be assessed, and contingent and 
speculative benefits to arise in the future from the actual 
opening of the proposed park are not to be considered 
by the jury. 

Seventh. The jury are instructed that nothing is to be 
considered a benefit which does not enhance the value 
of the property. 

Eighth. The jury are instructed that the burden of 
proof rests upon the District to show to the satisfaction 
of the jury the extent of the increase in the market value 
of the property which will directly result from the estab¬ 
lishment of said park. 


The third instruction requested by the appellants, it 
is submitted, contains a correct statement of the law 
applicable to the case and should have been granted. 

The sixth instruction should have been given, as the 
proposition of law which it embodies is unquestionably 
correct. 

In Bauman vs. Ross, 167 U. S., 548, it was held that: 

“Any special and direct benefits capable of 
present estimate and reasonable computation, 




which may be caused to the remainder of a parcel 
of land of which a part only is taken by the estab¬ 
lishment of a highway in the District of Colum , 
may be authorized by Congress, to be considered 
in the assessment of compensation or damages 
due to the owner, whether for the value of the 
part taken or for injury to the rest, since there is 
no constitutional prohibition against considering 
benefits in estimating just compensation, k on- 
tingent and speculative benefits to arise in the 
future from the actual opening of the highways, 
are not to be considered in reduction of damages, 
in condemnation proceedings under the act ot 

Congress of March 2, 1893, chap. 197, sec. 11, 
providing for a consideration of the benefit that 
‘the purpose for which it is taken ma> e o. 
owner of the land but the benefits as well as the 
damages are to be estimated as of the date ot 
appropriation.’ 

Pottowatomie Co. vs. O’Sullivan, 117 Kan., 58. 

Roberts vs. Commr’s, 21 Kan., 247. 

Williamson vs. Read, 100 \ a., 453. 

Where benefits are allowed at all, they should be 
restricted to such as are special and peculiar to the estate 
of the owner, and benefits to him or to his estate which are 
common to the public should be excluded from considera¬ 
tion. 

Elliott on Streets and Roads, 277. 

15 Cyc, 769-70. 

By “benefits that will result from such roads,” etc., 
is meant, not the benefits to result from the road when 
improved as the statute directs, but those resulting from 
the road merely as it is laid out. 

State vs. Hudson Co. Board, 55 N. J. L., 88. 

That the court erred in refusing to grant the seventh 
instruction, would seem to be too plain for argument. 


, _ 



1 he self-same instruction was passed on by the court 

in Friedenwald vs. Mayor, etc., 74 Md., 116, where it was 

said: 

“The first prayer instructed the jury that ‘in 
assessing benefits for opening or widening Balti¬ 
more Street, the jury can not indulge in vague 
speculations or conjectures; but must only assess 
such benefits, if any, as it is, in their opinion, 
lairly and reasonably apparent, that the property 
ot the appellants will receive from the proposed 
improvement, other than the general benefit to the 
community. 1 he second prayer contains sub¬ 
stantially the same proposition, and the ninth 
told them that ‘nothing is to be considered a 
benefit which does not enhance the value of the 
property. 4 1 hese instructions,’ say the court, ‘we 
think, fairly and clearly set forth the law, as 
applicable to assessments for benefits as an¬ 
nounced by this court in Hawley vs. Baltimore 
33 Md., 281; Gould vs Baltimore, 59 Md., 389 
and other cases. Only the direct benefits are to 1 e 
assessed, and the jury were instructed that these 
are such as actually and substantially accrue to the 
property holder, and such as ‘it was fairly and 
ieasonably apparent in their opinion the prop¬ 
erty would receive other than the general benefit 
to the community.’ The ninth praver, which was 
granted, instructed the jury that'the enhanced 
value of the property is the true standard by which 
to measure the benefits. There can be no doubt 
about the general proposition that increased 
facilities for travel enjoyed by the appellant, 
‘in common with the community in general, is 
not a proper element to be considered bv the jury 
in estimating benefits.” 


4. Ihe property owners, it is submitted, were mani¬ 
festly entitled to the eighth instruction requested by 
them, as to the burden of proof. 

The case of Lynchburg Investment Corporation and 
Holmes Central Realty Corporation, appellants, vs. Cuno 
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H. Rudolph et ah, Commissioners of the District of 
Columbia (XL1 Washington Law Reporter, 134), is 
conclusive of the right of the appellants to have the juiy 
instructed that the burden of proof was upon the peti¬ 
tioners. In that case, Mr. Justice Van Orsdel, delivering 
the opinion of the court, used the following language: 

‘‘The failure of the court to instruct the jury 
that the burden was upon the District, to estab¬ 
lish by a preponderance of the evidence, the 
extent' of the special benefits accruing to the 
property as a basis for the assessment of benefits, 
was error. The burden of establishing a fact, is 
upon the affirmative party. Here, the whole 
proceeding was initiated primarily foi the bene- 
fit of the District, and at the instance of the C om- 
missioners. Appellants were not required to 
assume the burden of proving the negative 
proposition that they were not benefited to a 
certain amount. It was upon the District to 
establish by competent proof the amount ot the 
benefits before appellants could be put upon then- 
defense. In these proceedings relating to the 
assessment of benefits, the District stands in the 
light of a plaintiff, and the property owners are 
defendants. The assessment of the jury must rest 
upon sufficient evidence since there is no presump¬ 
tion of law as to its correctness. Mayor of Balti¬ 
more vs. Brick Co., 80 Md., 458. In Baltimoie 
City cs. Hurlock, 113 Md., 674, the court said: 
•In the case of assessing benefits from opening 
a street, the initial question is as to the existence 
or creation of benefits as a fact, dhe opening o 
the street may result in damage instead of benefit 
to the property. Before the alleged benefits can 
be assessed it must be shown that theie aie bene¬ 
fits to be assessed, and the burden of proof is, 
and must be, upon every principle of law upon the 
one alleging the existence of benefits, not only to 
show the existence, but the extent of such bene¬ 
fits.’ We are not unmindful that the act of C on- 
gress fixes the total amount of the benefits in the 
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present case as equivalent to the award of damages, 
hut it the burden of proof is upon the one alleging 
the benefits where they are not already ascer¬ 
tained in the act, certainly, on the same reasoning, 
the burden would be upon the party instituting 
the condemnation proceedings to establish by 
competent evidence the proportion of the total 
lenefits that should be assessed upon each indivi¬ 
dual piece of property within the entire radius. 
It is unnecessary to decide whether it was rever¬ 
sible error to refuse this instruction in the light 
of the other instructions given, since there must 
be a reversal upon other grounds.” 


While further citation of authority would seem to be 

unnecessary, the attention of the court is invited to ti e 
following cases: 


In Mayor, etc., vs. Brick Company, 80 Mary¬ 
land 458, 474, the court held that the burden of 
proot is upon the condemnor to show to the satis¬ 
faction of the jury the extent of the increase of 
the market value of the lots claimed to be bene¬ 
fited. “the burden of proof was on the city to 
establish the benefits this property was to be 
charged with. It certainly could not be said that 
the buiden was cast on the company to prove 
that it was not benefited as much as the city 
claimed it was. There is no presumption of law 
m these cases that the assessment of the com¬ 
missioners is correct.” 

In Baltimore City vs. Herlock, 113 Md., 674,679. 
the court said: “In the case of assessing benefits 
from opening a street, the initial question is as 
to the existence or creation of benefits as a fact 
I he opening of the street may result in damage 
instead of benefit to the property. Before the 
alleged benefits can be assessed, it must be shown 
that there are benefits to be assessed, and the 
burden of proof is, and must be, upon every 
principle of law, upon the one alleging the exist- 
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ence of benefits, not only to show the existence^ 
but the extent of such benefits.” 

In Bennett et al. vs. Woody, 137 Missouri, 377, 
383-4, the court had instructed the jury that 
before they could find damages for the property 
owner they must believe from the preponderance 
of evidence that the damage sustained by him by 
reason of the establishment of the road exceeded 
the benefits that would accrue to him. The 
judgment was reversed for error in this instruction, 
the court saying: “If compensation is to be made . 
in supposed benefits to him for the public use 
for which his property is to be taken, instead of 
in the ‘current coin of the realm, it ought to 
be made to appear with reasonable certainty by 
the preponderance of evidence, that such benefits 
will accrue to him, and any excess that ought to 
be shown by preponderance of evidence would 
be an excess of benefits and not of damages.^ Ihe 
instruction ‘puts the boot on the wrong leg.’ 

See also, Pochila vs. Railway ( ompany et ah, 
31 Texas Civil Appeals, 398, and Matter 
of Riverside Park, 59 New \ork App. 
Div., 603, 606; affirmed in 167 New York, 
627. 

Did not the petitioners assume the burden of proof, 
by calling their witnesses as to benefits, before the evi¬ 
dence of the property owners was offered? (Rec., p. /8). 

5. The eighth and ninth assignments of error relate 
to the overruling of the motions of tlie appellants, after 
the filing of the verdict in court (Rec., p. 81), to investi- 
gate or inquire into the alleged misconduct of the jury 
in leaving, prior to the return of the verdict into the 
court, with the District of Columbia, or some of its 
officials, at the Municipal Building, a copy of the data, 
showing the amounts, or proposed amounts to be 
awarded by the jury as damages for the land to be con- 
10551—2 
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demned and the amounts, or proposed amounts, to be 
assessed as benefits in this proceeding, and to inquire 
into the other alleged irregularities relating to the action 
of the jury, while the jury had the case under considera¬ 
tion out of the presence of the court, as set forth in the 
affidavit of M. J. Colbert (Rec., pp. 65-6) and in the 
several motions of the appellants. 

It is respectfully submitted that the court below 
committed grave error in overruling these motion’s of 
the appellants. The affidavit referred to, and the motions 
of the property owners filed in the case, disclosed grossly 
improper conduct on the part of the jury, which clearly 
should have been investigated by the court before the 
verdict was confirmed. 

In Iaul vs. Detroit, .Mich., 108, a proceeding 
similar to the one at bar, the court said: 

“In these proceedings . . . the city of 

Detroit is a mere party litigant and subject to 
all the conditions belonging to parties. If there 
is anyone principle relating to juries which can 
not safely be disregarded, it is the rule which 
requires them to be absolutely free from the 
influence of any party on whose affairs they are to 
act. The attorney stands in the same disability 
with the party, and no trial or hearing can be 
impartial where either party or counsel can 
exeicise any function beyond what is done in 
open court in all controversies by the parties and 
their agents. 1 his charter retains the old theory 
that this proceeding is a city proceeding, and not 
a judicial one, and declares that the city attorney 
shall give said jury legal advice and counsel con¬ 
cerning their duties whenever requested, and that, 
when they have agreed on a verdict, he should 
draw it up in the form of a report for their signa¬ 
ture. This contemplates relations which are illegal 
and grossly improper, and which can only be ex¬ 
plained on the idea that the jury is no jury, and 
is but a subordinate committee of the council. 




There may be eases where inquests are provisional, 
and not conclusive (as in the case of grand jurors) 
where advice of counsel may be allowable to a cer¬ 
tain extent. But there is no case of a jury deciding 
upon rights finally, where such a case has ever 
been tolerated. It is in violation of the simplest 
rules of justice and amounts to embracery.” 

And see 2 Lewis, Em. Dom., 638. 

Austin A McCargar vs. Langlois, 81 Yt., 
223. 

Kansas vs. Snyder, 20 Kan., 306. 

People vs. Knapp, 42 Mich., 267. 

Kelly vs. Moore, 22 App. D. C., 9. 

• 

In the case at bar the extent to which counsel for the 
appellees exercised a function beyond what was done in 
open court is shown by the fact mentioned in the opinion 
of the court below (Rec., p. 72, fol. 92) and admitted by 
the stipulation of counsel annexed as an appendix hereto, 
that at the foot of the wrapper in which the verdict of 
the jury was enclosed appear the following: “Clerk please 
file. E. H. Thomas, J. F. Smith, Attorneys for Peti¬ 
tioners,” and also the initials of a clerk in the office of 
the surveyor of the District of Columbia. It is thus 
shown, beyond all doubt, that the verdict was made up 
in the office of the appellees and presented for filing by 
their counsel, like the petition itself or any other paper 
in the case in behalf of the appellees;- and it does not 
appear that the jury thereafter had any relation to the 
matter except the perfunctory one of adopting as its 
own the verdict thus prepared and made up by the repre¬ 
sentatives of the appellees, with the sanction and con¬ 
currence of their counsel. It is surely not an unwarranted 
use of language to say that this can be explained only 
on the idea that the jury was no jury and but a subordi¬ 
nate committee of the appellees; and it may safely be 







added that if, in the language of the Michigan court, 
this case be “tolerated,’’ it will be the first of its kind. 

6. The tenth and eleventh assignments of error are 
based upon the overruling of the motions of the ap¬ 
pellants to set aside the verdict of the jury, and the con¬ 
firmation of the verdict, over the appellants’ objections 
and exceptions thereto. 

There are several good and sufficient reasons why the 
motion to set aside the verdict should have been granted, 
in addition to those hereinbefore stated. 

In the first place, the verdict should have been set 
aside, because the act of Congress under which this 
proceeding was instituted, is void for uncertainty, in 
that, first, it fails to identify the square therein men¬ 
tioned, otherwise than as square 534; second, it fails to 
identify the plans therein mentioned as being in the 
office of the Engineer Commissioner of the District of 
Columbia; and third, it fails to define or to identifv the 
limiting line so called, mentioned as being shown on the 
unidentified plans. It is within the competency of Con¬ 
gress to authorize the District Commissioners to con¬ 
demn ground for the Government in any Federal terri¬ 
tory, and for this reason, it is submitted, the particular 
district in which the land required is to be condemned, 
should have been specifically stated. Is it to be pre¬ 
sumed, in such a proceeding as this, that the square re¬ 
ferred to is in the District of Columbia? 

Should not the plans referred to in the act have been 
identified or described in some way? If not, what is there 
to prevent the Engineer Commissioner from substituting 
some other plan for that approved by Congress? 

The rights of the citizen, it is submitted, should not be 
jeopardized by the upholding of such a vague, indefinite, 
and uncertain statute. 



It lias been held by this court that statutes like the 
present, authorizing the taking of private property for 
public use, are to be strictly construed. 

Lynchburg Investment Cor., etc., vs. Rudolph 
et at., XLI Wash. Law Reporter, 134. 

Fay vs. Macfarland, 32 App. D. C., 295. 

Maefarland vs. Moore, 32 App. D. C., 213. 

“An act of this sort,” says Bland, J., “deserves no 
favor; to construe it liberally would be sinning against 
the rights of property.” 

Binney’s Case, 2 Bland Ch., 99. 

In the next place, the verdict should have been set 
aside, because the jury, after having heard and received 
the evidence submitted, and having been finally in¬ 
structed and charged by the court, adjourned, without 
a day certain being agreed upon, or named, for their re¬ 
assembling, and five months thereafter purported to 
return their verdict to the court, in writing, without any 
notice to any of the property owners, or to any of their 
counsel, thus depriving the property owners of the oppor¬ 
tunity to be present at the return of said verdict, and to 
poll said jury before the verdict was recorded, and to 
assert and protect their legal rights in the premises in 
respect to the return and acceptance by the court of said 
verdict. 

The property owners, it is submitted, were clearly 
entitled to notice of the time when the verdict would be 
submitted to the court, especially in view of the unusually 
long time which had elapsed between the adjournment 

and the return of the verdict. 

It is well settled that where no meeting is held at the 
appointed day, or an indefinite adjournment is had sub- 


22 


ject to the call of some member of the tribunal, a new 
notice is requisite. 

7 Am. Eng. Enoy. Pldg. & Pr., 492. 

Pegler vs. High Commrs., 34 Mich., 359. 

R. Co. vs. Town Co., 26 Kans., 503. 

2 Lewis Em. Dora., pg. 1034. 

If a hearing is adjourned, information of the time and 
place of the next meeting should be given at the present 
meeting, or by a subsequent notice. 

Randolph Em. Dom., p. 306. 

Goodwin vs. Withersfield, 43 Conn., 437. 

R. Co. vs. Parsons, 26 Kan., 503. 

It is equally well settled that an opportunity to poll 
the jury should have been accorded the property owners. 

Parties have “an absolute right to have the jury polled 
on the rendering of their verdict, whether sealed or oral, 
at any time before it is recorded, unless the right has 
been expressly waived.” 

Abbott, Civil Jur-v Trials, pg. 776. 

D. C. vs. Humphries, 11 App. 1). C., 68. 

The object of polling the jury is to enable the jury “to 
correct a verdict mistakenly reached, or about which, on 
further reflection, they have doubt, and to declare, in 
open court, their judgment in praesenti .” 

Abbott, Civil Jury Trials, pg. 776. 

It should be borne in mind that a condemnation pro¬ 
ceeding is in its nature an action at law. 

R. Co. vs. D. C., 195 U. S., 322. 

In the next place, the verdict should have been va¬ 
cated and set aside, upon the ground that there was no 
evidence submitted to the jury tending to prove the 
costs and expenses of this proceeding and there is nothing 
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whatever of record which shows the items of costs and 
expenses included in the verdict to be correct or proper. 
On the contrary, it appears from an examination of the 
record and the law under which the proceeding was insti¬ 
tuted that some, if not all, of these items of costs and 
expenses are incorrect and improper. It appears that 
the order of publication was published in four news¬ 
papers, when the Code (section 491c, supra) provides for 
advertisement in only three newspapers. It will be ob¬ 
served that, in their petition, the Commissioners prayed 
that notice be given the persons interested by publica¬ 
tion in only three newspapers. 

Moreover, it appears that the order of publication 
was published in the Washington Law Reporter. There 
is no provision in the Code for the publication of such a 
notice in the Law Reporter. It is therefore submitted 
that such publication was unauthorized and improper. 
The general rule of the Supreme Court of the District 
of Columbia requiring the publication of certain notices 
in the Law Reporter, it is submitted, has no application 
to a case such as this. That rule is in conflict with the 
provisions of the statute under which this proceeding 
was instituted and is, therefore, inoperative. 

The court can make no rule which is contrary to the 
statute or the law of the land. 

11 Cyc., 740. 

Main vs. Lynch, 54 Md., 058. 

Saylor vs. Taylor, 77 Fed., 470. 

Gormerly vs. McGlynn, 84 N. Y., 284. 

The statement of costs and expenses contained in the 
verdict is also incorrect and improper, for the reason that 
it includes an allowance of compensation to the marshal, 
for which there is no authority of law. There is no pro¬ 
vision whatever in the statute for the allowance of fees 
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to the marshal for services in such a proceeding as the 
one at bar, while section 177 of the Code provides that: 

“ 1 he District of Columbia shall not be required 
to pay fees ... to the marshal of the Dis¬ 
trict, and shall be entitled to the services of said 
marshal in the service of all civil process.” 

The statement of costs contained in the verdict is 
also insufficient, in that it does not give the names or the 
number of witnesses for whom fees are allowed, and 
assessed against the property owners, as benefits, and 
does not show that the lees allowed the witnesses are 
the usual witness lees. It will be seen that a lump sum 

jury for the marshal and the witnesses. 

The witnesses were entitled to only the usual per diem 
fees and to no extra allowance as experts. 

St. Louis vs. Meintz, 107 Mo., Oil. 

R. Co. vs. Goodwin, 110 X. C., 175. 

And to authorize an allowance of witness’ fees, the 
names of the witnesses should be given, the fees of each 
witness should be separately stated, and the time during 
which each witness was in attendance must be given. 

11 Cyc., 156. 

Section 491L of the Code provides that: 

“Each juror shall receive as compensation for 
his services the sum of $5 per day, and for every 
day necessarily employed in the performance 
of the duties herein prescribed.” 

The statement of costs embodied in the verdict is also 
defective and insufficient, in that it does not show that 
the amount allowed as compensation for the members of 
the jury, is at the rate of $5 per day, and for days nec¬ 
essarily employed in the performance of their duties. 




25 


The verdict should show on its face that the compensa¬ 
tion allowed for the jurors, and assessed against the prop¬ 
erty owners, was at the authorized rate, and for days 
necessarily employed in the performance of the jurors’ 

duties. 

Where a statutory compensation is in the form oi a 
per diem allowance, the commissioners are entitled to 
the per diem only for the days on which it can be fairly 
said they were engaged in the work. 

Matter of Collis, 80 N. ^. App. Di\28/. 

Wallace vs. R. Co., 6 Pa. Co. C t., 400. 

Delong vs. R. Co., 1 Woodw. (Pa.), 195. 

They are not entitled to compensation for the days 
on which nothing was done by them at their meetings, 
notwithstanding their failure to take action on those 
days was due to the action of the counsel for the peti- 

tioners. 

Matter of New York, 77 N. A. App. Div., 433. 

It is also submitted that the compensation allowed 
for the jury should have been verified by the oath of the 
jury or some member ot the jury. 

Matter of Collis, Supra. 

Matter of New York, Supra. 

An ordinary bill of costs must be supported by affi¬ 
davit. 

11 Cyc., 158. 

5 Ency. Pldg. k Pr., 242. 

The expense incurred by the publication of the notice 
referred to in four instead of three newspapers, and 
in the Law Reporter, and the unauthorized allowance of 
compensation for the marshal, it is submitted, vitiates 
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the verdict. The authority to levy taxes or to make 
assessments does not exist unless it is legislatively con¬ 
ferred. No item of expense, therefore, can be incurred 
and assessed against the property of a citizen that is not, 
in terms, authorized by the statute. The law in regard 
to this proposition is so indisputable and well established 
that the citation of adjudicated cases seems unnecessary. 

Furthermore, it is to be borne in mind that no evidence 
whatever was introduced before the jury, at the trial of 
this case, touching the several items of cost and expense 
aforesaid, therefore, the inclusion of such amounts by 
the jur^ in the \ erdict must inevitably have proceeded 
from some private memoranda handed or submitted to 
them outside of the trial. 

It follows that the persons in interest, and who have 
been decreed to contribute to the payment of these 
costs and expenses, including these appellants, have never 
had any opportunity to be heard in regard thereto. If 
the jury can lawfully assess $800, in any such ex parte 
and impropei manner, by the same token the assessment 
might just as well have been $8,000. 

That the property owners were entitled to a hearing on 
the question of what items of costs and expenses should 
be included in the verdict, and the amounts of such 
items, can not be questioned. Ihey were as much en¬ 
titled to a hearing on these questions as upon the ques¬ 
tion of the value of the land to be condemned, or upon the 
question of benefits, as the statute requires the assess¬ 
ment of the costs and expenses of the proceeding against 
their property, in addition to “not less than one-third” 
of the damages awarded by the jury for and in respect 
of the land to be condemned. 

7. It is alone fatal to the affirmance of the action of 
the court below that publication of the notice of the pro- 





reeding was not made as required by the statute. This 
objection goes to the jurisdiction of the court below, and 
renders the entire proceeding void and of no effect. 

This question is fully considered and specifically and 
definitely decided in the case of the Lynchburg Invest¬ 
ment Corporation et al. vs. Cuno H. Randolph et al. 
(41 W. L. R., 134), above cited, and further argument 
of the matter, or the citation of further authority, would 
be superfluous. 

The view of the court below on this question (Rec., 
p. 69, fols. 86-7) that Congress evidently contemplated 
that the twenty days allowed within which to file objec¬ 
tions and exceptions “would be ample for the protection 
of the rights of all parties interested,” is accordingly 
untenable; and for this reason alone the judgment of 
the court below should be reversed and the judgment of 
this court rendered that the whole proceeding is void 
ah initio. 

Respectfully submitted. 

A. A. HOEHLING, Jr., 

A. LEFTWICH SINCLAIR, 

Attorneys for Appellant Wiegand. 

HENRY E. DAVIS, 

Attorney for Appellant Thompson. 
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APPENDIX. 

In the Court of Appeals of the District of Columbia 

April Term, 1913. 

Martin Wiegand et al., Appellants, 

vs. 

Cuno H. Rudolph et al., Commis-' No - 2518 ' 

SIONEllS OF THE DISTRICT OF COLUM¬ 
BIA, Appellees. 


Stipulation. 

It is hereby stipulated and agreed by and between the 
parties to the appeal in the above entitled cause as fol¬ 
lows: 

First, that there appears on the wrapper in which the 
verdict of the jury herein is enclosed under the words 
“Verdict of Jury,” about the middle of the wrapper, 
the words in typewriting C lerk please file, and at the 
foot of the wrapper the words in typewriting ”E. H. 
Thomas and J. F. Smith, Attorneys for Petitioners.” 
That the initials W. A. W. at the foot of the schedules 
of said verdict are not the initials of any person employed 
in the office of the corporation counsel, but are the initials 

of a clerk in the office of the surveyor. 

Second, that the order of publication of June 26, 1911, 
was published as follows: In the Herald, June 27, 28, 
29, 30. July 1, 3, 1911; in the Star, June 27, 28, 29, 30, 
July 1, 3, 1911; in the Post June 27,28,29, 30, July 1, 3, 
1911; in the Times, June 27, 28, 29, 30, July 1, 3, 1911; 
in the Law Reporter, June 30, 1911. 

A. A. Hoehling, Jr., 

A. Leftwich Sinclair, 

Henry E. Davis, 

McKenney, Flannery & Hitz, 
Levi H. David, 

Myer Cohen, 

Attorneys for Appellants. 

E. H. Thomas, 

J. F. Smith, 

Attorneys for Appellees. 
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IN THE 


doiirt of Aweak.Btetrfct of Columbia 

April Term, 1913. 


No. 2518. 


Martin Wiegand, et al., Appellants, 

vs. 

Cuno H. Rudolph, et al.. Appellees. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLANTS LEVI H. DAVID AND 
MERCHANTS TRANSFER AND STORAGE COM¬ 
PANY. 


I. 

Statement of Case. 

This is an appeal from an order of the Supreme Court 
of the District of Columbia, passed November 15, 1912, 
(1) overruling certain exceptions to the verdict of a jury 


awarding damages and assessing benefits, and (2) con¬ 
firming the said verdict, in a certain condemnation proceed¬ 
ing instituted by the Commissioners of the District of Co¬ 
lumbia for the condemnation of certain land in the interior 

of Square 534, in the District of Columbia, for an interior 
park. 

June 26, 1911, the appellees, as the Commissioners of the 
District of Columbia, filed a petition (Record, 1-9) under 
the Act of March 2, 1911, for the condemnation of certain 
land in the interior of Square 534, in the District of Co¬ 
lumbia, for an Interior Park, averring that said Act, so far 
as it pertains to this proceeding, reads as follows: 

“For the condemnation of land in the interior of 
square Five hundred and thirty-four, within the limit¬ 
ing lines shown on approved plans in the office of the 
engineer Commissioner of the District of Columbia 
and for the development of the land so acquired as an 
interior park; provided, that the said land shall be con¬ 
demned by a proceeding in rem in accordance with the 
provisions of subchapter 1 of chapter XV of the Code 

° f , La ™ f °, r the P', strict of Columbia within six months 
after the date of the passage of this Act; and provided 
further That of the amount found to be due and 
awarded by the jury in said condemnation proceedings 
as damages for and in respect of the land to be con¬ 
demned, plus the cost and expense of said proceeding 
not less than one-third thereof shall be assessed by the 
jury as benefits, seventy-eight thousand dollars.” 

Neither the appellant Levi H. David, nor the appellant 
Merchants Transfer and Storage Company, was named in 
this petition as owners of any property to be condemned, 
nor in any other respect whatever. 

June 26, 1911, an order of publication (Record, 9) was 
passed directing ’ ' 
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“That all persons having any interest in these pro¬ 
ceedings be, and they are hereby, warned and com¬ 
manded to appear in this Court on or before the 9th 
day of October, A. D. 1911, at 10 o’clock A.M., and 
continue in attendance until the Court shall have made 
its final order ratifying and confirming the award of 
damages and the assessment of benefits of the jury to 
be empaneled and sworn herein; and it is further 
ordered, that a copy of this notice and order be pub¬ 
lished once in the Washington Law Reporter and for 
six secular days in the Washington Evening Star, the 
Washington Herald, the Washington Times, and the 
Washington Post, respectively, newspapers published 
in the said District, before the said 9th day of October, 
A. D. 1911. It is further ordered, that a copy of this 
notice and order be served by the United States Mar¬ 
shal, or his deputies, upon such of the owners of the 
fee of the land to be condemned herein as may be found 
by the said Marshal, or his deputies, within the District 
of Columbia, and upon the tenants and occupants of 
the same before the said 9th day of October, A. D. 

1911.” 

September 21, 1911, proofs of publication in the Herald, 
Star, Law Reporter, Post, and Times were filed (Record, 
12). These proofs show that the order was published in 
the Washington Law Reporter, June 30, 1911; in the Star, 
June 27, 28, 29, 30, and July 1, and 3, 1911; in the Herald, 
June 27, 28, 29, 30, and July 1, and 3, 1911; in the Times, 
June 27, 28, 29, 30, and July 1, and 3, 1911; and in the 
Post, June 27, 28, 29, 30, and July 1, and 3, 1911. 

Thereafter, October 9, 1911, an order was passed (Rec¬ 
ord, 12) directing the Marshal to summon a jury; Novem¬ 
ber 10, 1911, an order was passed (Record, 13) accepting 
the jury; and July 10, 1912, the verdict of the jury was re¬ 
turned (Record, 13-45). By this verdict, the jury found 
damages for the land condemned in the sum of $66,566.24, 




and expenses of the proceedings in the amount of $865.52, 
making a total of $67,421.76; and of this aggregate sum the 
jury found the amount of benefits $22,473.92, which is ex¬ 
actly one-third of the damages and expenses to the very 
penny (Record, 13). 

For part of lot 27 in square 534, not condemned , 
assessed in the name of the appellant Levi H. David, the 
jury assessed as benefits the sum of $192.15 (Record, 31). 

The jury assessed against lots 73 and 5, in square 577, 
not condemned, assessed in the name of the appellant Mer¬ 
chants Transfer and Storage Company, the sum of $203.44 
for the former lot, and $1,321.97 for the latter, aggregating 
$1,525.41 (Record, 34). 

July 27, 1912, the appellant Merchants Transfer and 
Storage Company filed its objections and exceptions to the 
\erdict of the jury (Record, 60-62); and the same date, 
namely, July 27, 1912, the appellant Levi H. David filed his 
certain objections and exceptions to the verdict of the jury 

(Record, 62-64), and also his affidavit (Record, 64-65) in 
support thereof. 

July 29, 1912, the affidavit of Michael J. Colbert (Rec¬ 
ord, 65-66) was filed, by which were presented certain facts 
showing gross irregularities and misconduct on the part of 
the jury and others, relative to the verdict. 

November 15, 1912, the opinion of the Court below 
(Record, 66-73) was filed, wherein the Court concluded 
that the various objections and exceptions to the verdict of 
the jury were not well founded and should therefore be 
overruled, and that the verdict of the jury should be finally 
ratified and confirmed. 

November 15, 1912, an order was passed overruling the 
exceptions to the verdict and confirming the same (Record, 
73-74). From this order the appellant Levi H. David, No^ 
vember 29, 1912, appealed (Record, 75), and December 5, 



1912, the appellant Merchants Transfer and Storage Com- 
pany’also appealed (Record, 75). These appeals were duly 
perfected (Record, 75-76). 

The bill of exceptions (Record, 77-82) was signed and 
sealed and made a part of the record January 21, 1913. 

February 3, 1913, the assignment of errors was filed 
(Record, 82-83), and February 3, 1913, the praecipe for the 
transcript of record was filed (Record, 84), and the record 
was then made up and duly certified to this Court. 

The principal questions involved and thus presented 

are: 

(1) That the proviso of the Act of March 2, 1911, is 
unconstitutional if its provision for the assessment of not 
less than one-third of the damages and expenses shall be 
assessed as benefits is mandatory, regardless of the existence 

of benefits. 

(2) That the verdict is arbitrary and void, in that the 
jury assessed exactly one-third of the damages as benefits, 
regardless of the actual amount of such benefits, if any. 

(3) That the order of publication was fatally defective, 
in that it did not give the notice required by law. 

(4) That the burden of proof was on the Commission¬ 
ers, the petitioners, to show the existence of actual benefits. 

(5) That the verdict was so tainted with misconduct of 
the jury, in connection with the petitioners, that it is against 

public policy to permit it to stand. 

It is of the utmost importance to bear in mind that the 
appellant Merchants Transfer and Storage Company had no 
notice whatever of this proceeding, no opportunity to take 
any part whatever in it, and did not in fact appear in the 
Court below for any purpose whatever until after it had 
learned, subsequent to the filing of the verdict of the jury, 
that such a verdict had been filed, and that it affected the 
property of this appellant. As this proceeding was one in 
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rem > as expressly required both by the Act of March 2, 1911, 
and Chapter 15 of the Code, the mere fact that any party 
in interest, whose land was affected, in fact appeared and 
took part in the proceedings in the Court below, neverthe¬ 
less gave that Court no jurisdiction whatever over the land 
itself, or the subject matter of this suit, unless the pro¬ 
visions of the law relative to notice and publication were 
strictly complied with in every detail. 

II. 

Specification of Errors. 

The appellants Levi H. David and Merchants Transfer 
and Storage Company specify the following as errors com¬ 
mitted by the Court below: 

1. The Court erred in holding constitutional the proviso 
of the said Act of March 2, 1911, although its requirement 
that not less than one-third of the damages and expenses 
shall be assessed by the jury as benefits is mandatory, re¬ 
gardless of the existence of such benefits. 

2. The Court eried in confirming the verdict assessing 
exactly one-third of the damages and expenses as benefits, 
regardless of the existence of such benefits, if any. 

# The Court erred in not holding the order of publica¬ 
tion fatally defective, as not providing the notice required 
by law. 4 

4. The Court erred in refusing to charge that the burden 
of proof was on the petitioners to show benefits. 

5. The Court erred in not holding that the verdict of the 
jury was so tainted with misconduct on the part of the jury 

and the petitioners as to render it void as against public 
policy. 
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III. 

Argument. 

1-2. The proviso of the Act of March 2, 1911, requires 
that the land shall be condemned by a proceeding in rem in 
accordance with the provisions of Subchapter 1 of Chapter 
XV of the Code, and 

“That of the amount found to be due and awarded 
by the jury in said condemnation proceedings as dam¬ 
ages for and in respect of the land to be condemned, 
plus the cost and expense of said proceeding, not less 
than one-third thereof shall be assessed by the jury as 
benefits, seventy-eight thousand dollars.” 

In keeping with what the Court below must undoubtedly 
have told the jury, the record shows, as already stated, that 
the jury assessed to a penny exactly one-third of the amount 
awarded as damages and expenses. Considering the nu¬ 
merous pieces of property involved, as shown by the verdict, 
and the numerous and various amounts awarded as dam¬ 
ages and expenses, the conclusion is irresistible that the as¬ 
sessment of exactly one-third of the damages and expenses 
as benefits was arrived at in no other possible way than by 
dividing the former sum by three. This necessarily leaves 
the amounts awarded as benefits utterly arbitrary and abso¬ 
lutely unfounded upon the actual existence of such benefits. 
It is inconceivable that in a transaction involving so many 
different pieces of property, and so many different sums of 
money, it could happen as a fact that the actual benefits de¬ 
rived from the condemnation of the land taken should equal 
to the very penny the one-third of the cost and expenses 
which the act provided should be assessed by the jury as 
benefits. 
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The right to assess benefits in condemnation proceedings 
instituted by municipalities concededly does not rest upon 
the exercise of the power of eminent domain, but is based 
exclusively upon the power of taxation, and it is for this 
reason that the assessment of benefits in such cases does not 
impinge on the constitutional inhibition against taking pri¬ 
vate property for public use without just compensation. 
The power to tax for special benefits rests solely and singly 
upon the fact that such benefits actually exist, and if they 
do not so exist, the act of assessing such benefits is not tax¬ 
ation but confiscation. An Act of Congress can no more 
constitutionally fix in advance the actual amount of benefits 
which will flow from the condemnation of certain lands than 
the verdict of a jury can arbitrarily fix the same. These 
principles are too well established to admit of any question, 
f benefits actually exist, but not to the amount declared by 
the statute or awarded by the verdict, then the excess is 
void. The subject is so completely covered by the case of 

AmwW *• Bakcr ’ 172 U. S„ 269, 282, decided in 1898, as 
to need no further citation of authority from the Supreme 

ourt o the United States. The opinion shows that neither 

a statute nor a verdict can fix in advance, at the mere will 
of the legislature or the jury, the ratio of expense to be put 
upon the owners of property along the line of improvement 
on the theory that benefits actually resulted. 

In Allman v. District of Columbia, 3 Ann D C 8 ?i 
decided in 1894, the Court said: ’ ’ ’ 

in the h ide^L? TJ? ? e S P ecial burde " is funded 
the idea that, whilst the public health, comfort and 

tionls 1 ' enCe , demand the 'improvements, their construc- 

tion ,s, at the same time, of special and peculiar bene- 

itv TW a ' n tv n Iu te pr T rty in the immediate vicin- 
y. Upon this theory the power absolutely depends 

Where there ,s not this special benefit there can be no 


valid assessment. The legislature itself, though vested 
with the widest discretion, cannot create this special 
benefit by the mere declaration that it exists.” 

3. The order of publication (Record, 9) provided that it 
should be published once in the Washington Law Reporter, 
and for six secular days in the Star, Herald, Times, and 
Post, before October 9, 1911, the fixed return day. The last 
publication was made 97 days prior to the appearance day, 
and the publication so ordered was made and completed 
within 7 days. 

In Lynchburg Investment Corporation v. Rudolph, 41 
W. L. R., 134-136, decided February 25, 1913, a case iden¬ 
tical with this in the respect now under consideration, the 
notice was given by publication, and the order provided 
that a copy of it should be “published once in the Washing¬ 
ton Law Reporter, and on six secular days in the Washing¬ 
ton Evening Star, the Washington Herald, and the Wash¬ 
ington Post, newspapers published in the said District, com¬ 
mencing at least twenty days before the said 9th day of 
January, A. D. 1912.” 

This Court held that the failure to make publication of the 
notice as required by the statute (Code, Sec. 491c) was fatal 
to the jurisdiction of the Court below, and rendered the en¬ 
tire proceeding void and of no effect. 

The order and publication presented by the instant record 
is even worse than that in the case just cited. The matter 
was so fully argued, and so carefully considered by this 
Court, that it would be a work of supererogation to discuss 
the matter further, as it is too obvious for argument that 
the notice and publication in this case were so fatally de¬ 
fective as to prevent the Court below from acquiring any 
jurisdiction in the premises. This whole proceeding is 
therefore void and of no effect. See Cohen v. U. S., 38 









App. D. C., 123, 126, and the cases therein cited; 15 Cyc., 

841, 847-848. 

4. The burden of proof was on the Commissioners to 
show benefits. The bill of exceptions shows (Record, 79) 
that the following instruction was refused by the Court be¬ 
low, and that exceptions were duly reversed: 

“The jury are instructed that the burden of proof 
rests upon the District to show to the satisfaction of the 
jury the extent of the increase in the market value of 
the property which will directly result from the estab¬ 
lishment of said park.” 

In the Lynchburg Investment Corporation Case this 
Court said: 

“The failure of the Court to instruct the jury that 
the burden was upon the District to establish by a pre¬ 
ponderance of the evidence the extent of the special 
benefits accruing to the property as a basis for the 
assessment of benefits was error. The burden of estab¬ 
lishing a fact is upon the affirmative party. Here, the 
whole proceeding was initiated primarily for the bene¬ 
fit of the District, and at the instance of its Commis¬ 
sioners. Appellants were not required to assume the 
burden of proving the negative proposition that they 
were not benefited to a certain amount. It was upon 
the District to establish by competent proof the amount 
of the benefits before appellants could be put upon 
their defense. In these proceedings relating to the 
assessment of benefits, the District stands in the light 
of a plaintiff, and the property owners are defendants. 
The assessment of the jury must rest upon sufficient 
evidence, since there is no presumption of law as to its 
correctness. Mayor of Baltimore v. Brick Co., 80 Md., 
458. In Baltimore City v. Hurlock, 113 Md., 674, the 
Court said: ‘In the case of assessing benefits from 
opening a street, the initial question is as to the exist- 





ence or creation of benefits as a fact. The opening of the 
street may result in damage instead of benefit to the 
property. Before the alleged benefits can be assessed 
it must be shown that there are benefits to be assessed, 
and the burden of proof is, and must be, upon every 
principle of law upon the one alleging the existence of 
benefits, not only to show the existence, but the extent 
of such benefits.’ We are not unmindful that the Act 
of Congress fixes the total amount of the benefits in 
the present case as equivalent to the award of damages, 
but if the burden of proof is upon the one alleging the 
benefits where they are not already ascertained in the 
act, certainly, on the same reasoning, the burden 
would be upon the party instituting the condemnation 
proceedings to establish by competent evidence the 
proportion of the total benefits that should be assessed 
upon each individual piece of property within the en¬ 
tire radius.” 

In 15 Cyc ., 774, it is said that “The burden of proving the 
existence of special and peculiar benefits is on the party 

seeking to condemn the land. 

In 15 Cyc., 898-899, it is laid down that “The burden of 
showing necessity and public use is upon the petitioner. The 
burden of showing the damages which the owner will suffer 
rests on him, while it is for the petitioner to show that bene¬ 
fits will accrue to the owner and the amount of such 

benefits.” 

In addition to the numerous cases cited in the notes to 
the text just mentioned, the later authorities on the same 
points will be found in the Cyc. Annotations of 1901-1913, 
just off the press. 

5. The bill of exceptions (Record, 81) incorporated the 
several motions to set aside the verdict, and such motions, 
including the affidavit of Michael J. Colbert (Record, 65- 
66), show that the verdict of the jury was, in the eye of the 
law, substantially influenced, if not in fact made up, by the 







petitioners or their subordinates. This statement is made 
without the slightest personal reflection on the integrity of 
the counsel for the Commissioners, or the Commissioners 
themselves. The record shows that the various parties in 
interest, other than the petitioners and their counsel, 
acquired their first notice of the verdict of the jury from 
the public newspapers, or current rumor, after the award 
had been actually rendered and filed. 

The bill of exceptions further shows (Record, 80) that 

the Court submitted the case to the jury, with instruc¬ 
tions that when they had agreed upon their verdict to 
return the same in writing to the Court.” 

The following recital therein also appears (Record, 80- 


‘ And, thereupon, the further hearing of the cause 
was by the Court, adjourned without continuing the 
same to any definite date; and the jury thereupon left 
the courthouse on said eighth day of February, 1912; 
and the said jury had said cause, and the matters in¬ 
volved therein, under consideration from said last 
mentioned date until the tenth day of July, 1912, on 
which latter date, and without previous notice of any 
kind whatsoever to any of the owners of land in the 
said square, or to any persons interested in or affected 
by the proceedings herein, or to any of their attorneys, 
the said jury filed their said verdict in court; at which 
time none of the owners of land in said square, nor any 
person affected by this proceeding, nor any of their at¬ 
torneys, were present, no notice of any kind of the 
time when the said jury would return its findings hav¬ 
ing been given, as aforesaid ; and thereupon, the Court 
received the said verdict and discharged the said jury.” 

The affidavit of Michael J. Colbert (Record, 65-66) 
states that on or about June 25, 1912, he was informed that 



the jury had filed its award, and he immediately proceeded 
to the Clerk’s office, and there ascertained that the award 
had not been filed; he then went to the Marshal’s office, and 
was told by Chief Deputy Robinson that one or more of 
the jurors had visited his office with the award, which he 
refused to receive, because he was not the proper person, 
nor was his office the proper place, to receive the award; 
that said Colbert then went to the Corporation Counsel’s 
office, and saw the Assistant, and was informed by the lat¬ 
ter that the jury had agreed on its award, and that one or 
more of the jurors desired to consult him about the same, 
but that he refused to receive the award, and was of the 
opinion that the said award was in the Surveyor’s Office 
of the District of Columbia, and was in the actual custody 
of an employe in that office; that said Colbert then pro 
ceeded to the Surveyor’s Office and interviewed the said 
employe, who informed said Colbert that said award was in 
said employe’s custody for the purpose of having the Sur¬ 
veyor’s Office ascertain definitely the exact metes and bounds 
of the various properties which were to be assessed for 
benefits, and that the said employe further informed the 
said Colbert that the work of ascertaining such metes and 
bounds would perhaps consume one week, and that the 
award would actually be filed shortly after July 1, 1912; 
and that said employe further informed said Colbert that 
said award was actually in said employe s possession, and 
that he was not at liberty to exhibit the same to the said 
Colbert, in view of the fact that it had not at that time been 

filed. 

The case was submitted to the jury February 8, 1912, 
and the verdict was not returned until July 10, 1912 (Rec¬ 
ord, 81). 

The record (81) shows that when the verdict was re¬ 
turned none of the parties in interest nor any of their at- 



torneys were present, and that no notice of any kind was 
given as to the time when the jury would return its find¬ 
ings, in consequence of which the parties in interest were 
wholly deprived of any opportunity to poll the jury. 

The right to poll the jury is one of substance, and its 
denial is error. Humphries v. Dist. of Col., 174 U. S., 190, 
194-195, decided in 1899; 2 Thompson on Trials (Second 

edition by Early), Sec. 2632, p. 1915, and cases cited in 
note 1. 

The record shows a case of unexplained communications 
between the jurors and the successful petitioners or their 
counsel or agents or employes. Public policy will not per¬ 
mit a verdict to stand which has been reached in the man¬ 
ner shown by this record. In 2 Thompson on Trials (Sec¬ 
ond edition by Early), Sec. 2559, just off the press, the 
author says: 

But, on obvious grounds, unexplained communica¬ 
tions between a juror and the successful party to the 
suit, his friends, counsel, or agents, will lead to such 
an inference of tampering as will avoid the verdict, 
and for stronger reasons, this result will follow where 
the communication involves a plain effort in behalf of 
the successful party to influence the verdict of the jury 
by improper means.” 

In Sec. 2560, the same author says that an attempt to 
influence the verdict of a jury by other means than evi¬ 
dence and argument in open court is not permissible, and, 

<<on grounds of public policy, is always ground for a 
new trial, without reference to the merits of the case, 
and whether successful or not. The law is so sen¬ 
sitive upon this subject, that affidavits, not explained 
away, casting suspicion of such misconduct on the pre¬ 
vailing party, will avoid the verdict. The rule is ap- 



plied with almost equal stringency whether such at¬ 
tempts proceed from the prevailing party himself, 
from his friends, or even from officious third persons. 

It is upon this principle, as elsewhere seen, that unex¬ 
plained communications between the jury and the pre¬ 
vailing party, his counsel or friends, create such a pre¬ 
sumption against the integrity of the verdict that it 
will not be allowed to stand.” 

In Sec. 2605, the same author says: 

“The rules of the common law, devised to guard the 
integrity of juries, are of even greater importance in 
what are sometimes termed inquests of office, -that is, 
where a jury is sent to the country to make a view and 
assess damages for the laying out of a road, the flow- 
age of land by a mill dam, or the condemning of land 
for a railway or other work of public utility, than in 
ordinary cases. In the absence of statutes,. the rules 
of the common law touching the conduct of juries will 
be applied in such cases; and statutes are found^ which 
re-enact these rules with more or less strictness. 

In Sec. 2617, the same author says that the rule which 
accords the presumption of right acting to the jurors until 
the contrary is shown, does not extend to the effect which 
misconduct on their part, or on the part of the success¬ 
ful party in connection with them, is to have on their ver¬ 
dict ; and that— 

“There is no presumption that such misconduct or 
tampering did not influence them to the prejudice of 
the unsuccessful party, though such will be the fair 
conclusion of fact under many circumstances. But 
where the surrounding circumstances do not of them¬ 
selves support the integrity of the verdict,—in other 
words, where the misconduct was of such a nature that 
prejudice might have resulted from it, a presumption 



of prejudice arises, which, unless rebutted by the suc¬ 
cessful party, will require the granting of a new trial.” 

The instant record shows that the taint in the verdict of 
the jury, arising from the misconduct which has 'been 
stated, was saved for review by incorporating into the bill 
of exceptions the pleadings and motions and affidavits of 
the parties in interest setting forth the facts. In 2 Thomp¬ 
son on Trials (Second edition by Early), Sec. 2615, the 
author says that the usual method of saving the misconduct 
of the jury for review— 

“Is by a motion for a new trial in the Court below, 
supported by affidavits, which motion and affidavits, 
if the motion is overruled, are embodied in a bill of ex¬ 
ceptions, signed and sealed by the judge as in other 
cases.” 

The following cases are closely in point as showing that 
this taint in the verdict has been properly saved for review 
by this Court: Carter v. Texas, 177 U. S., 442, 448-449, 
decided in 1900; Rogers v. Alabama, 192 U. S., 226, 229- 
230, decided in 1904; Smith v. Miss., 162 U. S., 592, 600- 
601, decided in 1896; Gibson v. Miss., 162 U. S., 565, 584, 
decided in 1896; Mattox v. U. S., 146 U. S., 140, 151, de¬ 
cided in 1892; Murray v. Louisiana, 163 U. S., 101, 105, 
108, decided in 1896; and see Crazvford v. U. S., 212 U. S., 
183, 195, decided in 1909, passim. 

The subject is so fully covered by the recent edition of 
Thompson on Trials, just off the press, collating all of the 
authorities, including the latest, that it is unnecessary to 
burden this brief with any extended review of the cases in 
point. In Accident Association v. Dudley, 15 App. D. C., 

472, 483, decided in 1899, this Court used the following 
language: 



“It is of no consequence that no bias or partiality 
is either shown or alleged in the present instance. It 
may well be that there was none. It may well be that 
the commission was fairly and faithfully executed. 
But the question, as we have said, is one of great pub¬ 
lic policy, which goes to the root of the administration 
of justice. An incompetent witness might possibly 
benefit, rather than injure the person against whom he 
is called, but that does not make the question of his 
competency any the less a proper question to be deter¬ 
mined on the threshold, or any the less a ground of 
error, if it is determined adversely to the party object¬ 
ing. It is impossible to determine in the present case 
what the influence was of the appointment of a person 
incompetent in law to take the deposition of the plain¬ 
tiff. That the person appointed as commissioner held 
towards the plaintiff a relation which vitiated the ap¬ 
pointment we have no doubt. He was the plaintiff’s 
deputy, practically in his employment, dependent upon 
him for his nomination, although not for his formal 
appointment, dependent upon him, in great measure, 
for the duties to be performed, and compensation to 
be received by him, dependent upon him practically for 
the tenure of his office and the emoluments to be de¬ 
rived from it. If we had any doubt as to the applica¬ 
tion of the rule in this case, we would regard the sit¬ 
uation as such that the rule should be stretched, if pos¬ 
sible, so as to meet it. But we have no doubt that both 
under the letter and spirit of the statute there was dis¬ 
qualification of the commissioner in this case which in 
law vitiated his action.” 
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IV. 

Conclusion. 

In view of the foregoing points and authorities, it is re¬ 
spectfully submitted that the order appealed should be re¬ 
versed, and the case remanded with directions to vacate the 
verdict, with costs to the appellawit*. 

Myer Cohen, 

Levi H. David, 
Attorneys for Appellants, 
Merchants Transfer and Storage 
Company, and Levi H. David. 

Washington, D. C., April 23, 1913. 
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with the provisions of subchapter I of chapter 15 of the 
Code of Law for the District of Columbia/’ and that “of the 
amount found to be due and awarded by the jury in said 
condemnation proceedings as damages for and in respect of 
land to be condemned, plus the cost and expense of said 
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tion of certain land therein descril>ed as necessary for the 
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establishment of said interior park in square 534 and for 
the assessment of benefits resulting from the establishment 
of said park.” This petition was signed as follows: “Cuno 
II. Rudolph. W. V. Judson, Commissioners of the District 
of Columbia,” and by “E. H. Thomas and Andrew B. Duvall, 
attorneys for petitioners,” and was sworn to by Cuno TT. 
Rudolph, as “President of the Board of Commissioners of the 
District of Columbia.” 

Following the filing of the petition proceedings were duly 
prosecuted which resulted in a verdict, returned on the 10th 
day of July, 1912, in which damages for the land taken, 
aggregating $67,421.76, were awarded, and benefits aggre¬ 
gating $22,173.92 were assessed. 

Within twenty days thereafter objections were filed to 
the verdict by a number of interested property owners, argu¬ 
ments on which were heard by the court on October 29, 
1912. The court took the matter under advisement, and on 
November 15, 1912, signed an order overruling all the ob¬ 
jections and exceptions, and confirming the verdict. 

Five of the parties interested perfected appeals to this 
court, but three onlv have filed briefs. 

The several grounds of objection to the verdict which 
have been assigned as errors will be discussed seriatim in the 
argument. 




ARGUMENT. 


I. 

Two Commissioners, under the law, constitute a quorum 
of the Board of Commissioners of the District of Columbia, 
and the petition, as signed, was a valid compliance with the 

law. 

Bv joint resolution of December ’24, 1890 (26 Stat.. 
1113). it is provided that any two of the Commissioners of 
the District of Columbia sitting as a board should consti¬ 
tute a quorum; also that any assistant of the Engineer Com¬ 
missioner should perform all the duties imposed by law 
upon the said Engineer Commissioner in the e\ent of hi;- 
absence from the District. 

The petition in this case is signed by Cuno H. Rudolph, 
president of the Board of Commissioners, and William V. 
.Tudson. Engineer Commissioner. Under the joint resolu¬ 
tion above quoted it is submitted that any two of the Com¬ 
missioners are authorized to act for the entire bod\ in all 
official matters. This resolution was so construed in case 

of McBride vs. Ross, 13 Appeals D. C., 576. 

The opinion of Mr. Justice Barnard, cited in support of 
the contention that the law in this case required the peti¬ 
tion to be signed by three Commissioners, does not, it is 
submitted, sustain that proposition. The judge held in that 
case that the Commissioners were not exercising a strictly 
municipal function, but a superadded duty, as trustees. 

Furthermore, in that case a discretionary power was 
lodged with the Commissioners, and it might have been con¬ 
sidered that participation of all three of the Commissioners 
in the exercise, of that discretion was necessary. 

Again, in that case the petition was not signed by the 
Engineer Commissioner, but by an assistant, and there was 
no allegation in the petition that the Engineer Commis- 
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sioner was absent, which condition was necessary to the ex¬ 
ercise of any authority by the assistant Engineer Commis¬ 
sioner in the premises. 

Finally, the same judge who rendered that opinion over¬ 
ruled the contention of the appellants in the present case. 

The Commissioners of the District of Columbia are not 
invested with any discretion in the present case. The duty 
of filing the petition was mandatory under the law. There¬ 
fore the presence and participation of all the Commissioners 
was not indispensable, since, in any event, the law required 
the institution of the proceeding. 


II. 

The Instructions Granted by the Court. 

r l he second assignment of error relates to the granting 
by the court of the following instruction at the request of 
the petitioners: 

“After ascertaining the said values, the jury shall 
then assess not less than one-third of the entire 
amount thereof, together with the costs and expenses 
of this proceeding, upon the land in the square in 
which the said interior park is to be established 
which they may find is benefited, and upon any and 
all other pieces or parcels of land in the District 
which the jury may find will be benefited by the 
establishment of the said interior park in square 534 
as aforesaid.” 


The objection to this on the part of one of the appellants 


is that it was granted “in the absence of evidence show 
the cost and expenses of the proceedings.” 


ing 


No objection was taken to the granting of this instruction 
on any such ground in the court below. Moreover, there is 
nothing in the record to sustain the allegation that it was 
granted “in the absence of evidence showing the cost and 
expenses of the proceedings.” It is true, the bill of ex- 
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ceptions contains no recital of evidence on that point, nor 
does it state that no evidence was offered on that point. 
It does not purport to state the substance of all the evidence. 
Therefore, it is submitted that the contention on this ground 
is without merit. 

On the part of another appellant it is contended that the 
instruction was error because the law so construed is uncon¬ 
stitutional. This question has been settled so often by this 
court and by the Supreme Court of the United States that 
further discussion is unnecessary. 

Henderson vs. McFarland, 33 Appeals D. C., 312, 317. 
Wight vs. Davidson, 181 U. S., 371. 

Columbia Heights Realty Company vs. Rudolph, 217 
U. S., 547. 

Briscoe vs. Rudolph, 221 U. S’., 547. 

Another assignment of error is based on the ground that 
the court below erred in giving the following instruction: 

“4. The cost of production, or the structural value 
of any improvements upon the land to he taken, is 
competent evidence only in so far as it may en¬ 
lighten the proposition of the market value of the 
property as before defined.” 

This instruction does not concern any of the appellants 
herein. It relates to certain evidence offered by certain prop- 
ertv owners at the hearing, none of whom appealed, as to the 
cost of the construction of certain structures located on the 
land to be condemned. The proposition, it is submitted, is 
sound in law. 

III. 

The Instructions Refused. 

Tlie third assignment of error relates to the refusal of the 
court to grant certain instructions requested by the appel¬ 
lants and set out in the bill of exceptions (R., 78, 79). 
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Several of the instructions refused are sound legal propo¬ 
sitions. but the subject-matter was fully covered by the court 
in other instructions. In cases like this, where a large num¬ 
ber of parties are interested and present, many requests for 
instructions are made, and if the court granted all of them, 
even though sound in law, the effect would be rather to be¬ 
wilder the jury than to aid them. The court properly epito¬ 
mized the law applicable to the case as set forth in instruc¬ 
tions 1, 2, 4. 5, 7, 9. and 10 (R., 79, 80). The following 
instructions granted covered completely the subject-matter 
of those refused. 

*‘o. The jury are instructed that in assessing bene¬ 
fits they cannot indulge in vague speculations or con¬ 
jecture, but can only assess against the property such 
benefits, if any. as, in their opinion, the property 
assessed may be benefited by reason of tbe establish¬ 
ment of the proposed park, over and above the ordi¬ 
nary benefit which the community at large or general 
public may derive therefrom. 

‘‘7 a. The jury are instructed that, in assessing not 
less than one-third of the amount of their award 
herein for damages, plus the cost and extent of these 
proceedings, they are at liberty to assess the same 
ratably against all land in the District of Columbia 
other than such as is exempt from taxation; but be¬ 
fore assessing any parcel of land as being specially 
benefited l>eyond any other parcels in the District 
they must find as a fact that such parcel will be act¬ 
ually benefited in some special manner or degree dis¬ 
tinct from the advantage which they may find will 
accrue as a common benefit to all other parcels of 
land. 

“lb. The jury are instructed that in order to find 
that any parcel of land is specially l>enefited as dis¬ 
tinct from a general benefit accruing to other lands, 
they must find either that the fair market value of 
such parcels of land will be increased, or that such 
parcel will be made available for some use for which 
it is not now available by reason of the withdrawal 
from private ownership of the land embraced in this 
proceeding and its appropriation for public use as an 
interior park.” 



A similar objection was made in the case of the Columbia 
Heights Realty Company vs. Rudolph, 217 U. S., 547, where 
the court disposed of the matter with the following sentence: 

“The several requests made by the plaintiffs in 
error were sufficiently covered by the charge as 


given. 


IV. 


The Burden of Proof. 

The fourth assignment of error relates to the question of 
the burden of proof. This question was recently before the 
court in the case of Lynchburg Investment Company vs. 
Rudolph, and the court, while holding that the instruction 
us requested should have been given, did not decide whethei 
or not the failure to grant the instruction was reversible 

error. 

The above-quoted instructions meet this question more 
fully than those in the Lynchburg case. 

It is again respectfully submitted that the logic of the con¬ 
clusion of the court in the Lynchburg case emasculates the 
law. In the case of Henderson vs. McFarland, 33 Appeals 
D. C.. 317, this court, discussing a precisely similar law, said : 

“This is not a general, prospective law, such as was 
considered in Martin vs. I). C., 205 U. S., 135; but, 
on the contrary, it is a legislative adjudication con¬ 
cerning a particular place. It appears to be settled 
law that Congress, in the exercise of the right of tax¬ 
ation. to which this legislation is to be ascribed, ha\e 
the authority to direct the whole or such part as they 
may prescribe of the expense of a public improve¬ 
ment, such as the establishing, the widening, the 
grading, and the repairing of a street, to be assessed 
upon the owners of the land benefited thereby.” 

This court proceeded to quote various extracts from opin¬ 
ions .by the Supreme Court of the Lnited States, distin- 


guished the proposition from that involved in Martin vs. 
C., 205 U. S., and continued: 


“The act under consideration, in the light of these 
authorities, must he held an adjudication by Congress 
ot the necessity tor 11 le extension of Harvard street 
and of the benefits accruing to adjacent lots by such 
opening. Such an adjudication, in the absence of 
any evidence that it is substantially inequitable, will 
not be inquired into by the courts. In other words, 
in the absence ot evidence to the contrary, it will be 
presumed that Congress, in the passage of this act. 
was not attempting to take propertv of the citizen 
without compensation. * * * We have, then, a 

special statute regularly administered and no evidence 
that appellant s property has been taken from him 
arbitrarily. Therefore it must be presumed that the 
jury followed the instructions of the court, and as¬ 
sessed only actual benefits. If the evidence showed 
clearly that a substantial injustice had been done ap¬ 
pellant, a different case would be presented. In the 
absence of such showing, we have no hesitancy, in 
the light of the foregoing adjudications by the Su¬ 
preme Court of the t nited States, in sustaining the 
act.” 


In Bauman vs. Ross, 107 U. S., 548, the court said: 

“ 1 he class ot lands to be assessed for the purpose 
may be either determined by the legislature itself, 
by defining a territorial district, or by other designa¬ 
tion; or it may be left by the legislature to the de¬ 
termination of commissioners and be made to consist 
of such lands and such only as the commissioners 
shall decide to be benefited. Spencer vs. Merchant, 
Shoemaker vs. United States, above cited; Fallbrook 
District vs. Bradley, 104 U. S., 112, 107, 108, 175, 
170; Ullman vs. Baltimore, 105 U. S., 719. See also 
the very able opinion of the Court of Appeals of New 
York delivered by Judge Ruggles in People vs. 
Brooklyn, 4 N. Y., 419, 480. 

“The rule of apportionment among the parcels of 
land benefited also rests within the discretion of the 
legislature, and may be directed to be in proportion 
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to the position, the frontage, the area or the market 
value of the lands, or in proportion to the benefits as 
estimated hi/ commissioners. Mattingly vs. District 
of Columbia; Spencer rs. Merchant; A\ alston vs. Dis¬ 
trict of Columbia; Walston vs. Nevin; Shoemaker vs. 
The United States ; Paulson ys. Portland ; Fallbrook 
District vs. Bradley, above cited. 

******* 

“The whole sum directed by section 15 to be as¬ 
sessed upon lands benefited is one-halt of the amount 
awarded by said court as damages for each highway 
or reservation or part thereof condemned and estab¬ 
lished under this act/ This fixing of the gross sum 
to be assessed was clearly, within the authority of 
Congress, according to the above cases. 

“The class of lands to he assessed is defined by di¬ 
recting that the aforesaid sum ‘shall lie charged upon 
the lands benefited by the laying out and opening up 
such highway and reservation, or part thereof/ and 
that the jury ‘shall ascertain and determine what 
property is thereby l>enetited, and the rule of as¬ 
sessment is defined by the further direction that the 
jurv ‘shall assess against each parcel which it shall 
find to he so benefited its proper proportional part 
of the sum aforesaid, with a proviso that as to an\ 
tract, part of which only has lieen taken, due allow¬ 
ance’shall be taken ‘for the amount, if any, which 
shall have been deducted from the part taken, on ac¬ 
count of the benefit to the remaining tract." 

Moreover, the bill of exceptions (R., 78) states that the 
petitioners introduced evidence tending to show benefit 
to the extent of one-third of the value of the land to lie 
condemned alleged to accrue to the remaining properties in 
the square, as well as to properties in the vicinity of said 
square, bv reason of the establishment of an interior park 

in said square. 

The question of burden of proof depends upon the propo¬ 
sition that a party affirming a fact must prove it. In this 
case the Commissioners of the District of Columbia made 

2c 









no affirmation whatever with respect to the existence or ex¬ 
tent of benefits. 

The statement in the opinion of the court in the Lynch¬ 
burg case, that “the whole proceeding was initiated pri¬ 
marily for the benefit of the District and at the instance of 
the Commissioners, indicates, it is respectfully submitted, 
a misapprehension. The Commissioners did not pass the 
law; it was passed by Congress. The proceedings were not 
instituted at the instance of the Commissioners, they were 
instituted under the positive direction of Congress. The 
. Commissioners did not assert that benefits to the extent of 
one-third of the amount awarded existed; they asserted that 
Congress had legislatively adjudicated that fact. 

There was no conceivable mode of determining in advance 
what the amount of the award would be. 

The logical consequence of the granting of the instruction 
would he that if the court were not satisfied that the exist¬ 
ence of benefits to tJie extent^of one-third of the award was 

IT 1 11 /“»>/* „ 

established by a prepimaorancc o 4 competent evidence, 
it would be the duty of the court to discharge the jury and 
dismiss the case. 

Under no reasonable reading of this law, it is submitted, 
would such a disposition of the proceedings be justified. 

The attention of the court is respectfully called to the ex¬ 
pression of the court below on this question: 

“Further objection is made that the court com¬ 
mitted errors in its instructions to the jury, because 
the court failed to tell the jury that tiie burden of 
proof in respect to all benefits was upon the District 
of Columbia. This might be error, if the District had 
assumed to establish the fact that there were lienefits. 
and the jury had been limited in its assessment of 
benefits to those established by the evidence; but in 
this class of cases the jury is not limited by the evi¬ 
dence. While it must receive and consider the evi¬ 
dence, it must exercise its own judgment, after view¬ 
ing the property, and considering its location, and all 
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surroundings, and it must be satisfied from such in¬ 
spection, as well as from testimony, ol the amount of 
benefits to be assessed; and that there is no burden 
placed upon the Commissioners, any more than upon 
the land owners, unless it is a burden voluntarily as¬ 
sumed by either party.” 


IV. 

The Overruling of the Motion to Investigate the Alleged 

Misconduct of the Jury. 

The fifth assignment of error relates to the overruling by 
the court below of the motion to investigate the conduct of 
the jury, and for leave to introduce evidence in respect 

thereto. 

Several months elapsed between the return of the \erdut 
of the jury and the hearing of the argument on the excep¬ 
tions. There was abundant time for any of the exceptants 
to have made any showing they saw fit by affida\it> on that 
question. The only suggestion of misconduct is contained 
in the affidavit of M. J. Colbert, attorney for several of the 
exceptants, in support of his objections. This affidavit (It., 
(55. 66) is to the effect that, about the 25th day of June, 
1912, he was informed that the Commissioners appointed 
to condemn the ground had filed their award; that he pro¬ 
ceeded to the office of the clerk of the Supreme Court of 
the District of Columbia, and there ascertained that said 
award had not been filed; that he then proceeded to the 
office of the United States Marshal for the District of Colum¬ 
bia and there interviewed William B. Robinson, deputy 
marshal who informed him that one or more of said Com¬ 
missioners had visited his office with said award, and that 
he refused to receive it for the reason that he was not the 
proper person, nor his office the proper place, to receive said 
award ; that affiant then went to the office of the Corpora¬ 
tion Counsel, and saw Mr. James Francis Smith, Assistant 
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Corporation Counsel, and inquired of him whether said 


award had been filed in his office, and was told by the said 
Smith that the Commission had agreed upon its award, and 
that one or more of its members desired to consult him 
about the same, but he, the said Smith, refused to receive 
said award; that lie was of the opinion that the award was 
in the surveyor’s office and in the custodv of Mr. Burch of 


that office: that he went to the office of the survevor of the 

«/ 

District and interviewed said Burch, who informed him that 
said award was in his custody for the purpose of having 
e . urv e t 01 k. offic •e ascertain definitely the exact metes and 
bounds of the various properties which were to be assessed 
for benefits: that he further informed affiant that the work 
of ascertaining such metes and bounds would probably con¬ 
sume one week; that said Burch further informed affiant 
that such award was actually in his possession, but he was 
t e\lu it tile same to the affiant in view of 
the fact that it had not at that time been filed. 

1 here was no error in the action of the court in overruling 
the motion to take further testimony on this question. 

A similar proposition was involved in the case of Clapp vs. 
McFarland, 20 Apj>eals D. C., 224. 228. This case in¬ 
volved the extension of 16th street, in the city of 
Washington, from Columbia Road to Park street, and 
the act provided that in ascertaining the amount to he 
awarded for damages for the land to lie takeii for the 
extension, the jury to be appointed under the act should 
assess such proportional share as they might find as 
benefits, to the extent of such l>enefits, et cetera; and the 
jury returned an award of aggregate damages amounting 
to $181,858. and benefits amounting to just one-half thereof, 
$90,929. 


In this case a number of affidavits are set out in the 
record to the effect that the Corporation Counsel, in his 
argument to the jury, which was not in the presence of 
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the court, told the jury that they ought to assess at least 
one-half of the total amount of damages against the prop¬ 
erty that would be benefited, exclusive of the railway com¬ 
pany; that lie thought there was property so benefited, and 
that he would advise the Commissioners to reject the award 
unless the verdict resulted in the finding of benefits to that 
extent. 

Other affidavits appeared in the record to the effect that 
counsel had told the jury that the Commissioners would 
reject tlie whole finding unless the benefits, exclusive of as¬ 
sessment against the Metropolitan Railway Company, 
equalled at least one-half of the total amount of the awards; 
and, further, to the effect that the jury was influenced by 
those statements. 

The court said: 

“The principal of them [assignments of error] is 
that the court lielow did not. as required by the 
statute, hear and determine the objections filed to the 
verdict of the jury, in the sense in which the law 
intended such hearing to be had. It is argued that 
the appellants should have lieen allowed and should 
have had an opportunity afforded to them to introduce 
testimony in support of their exceptions; and it is 
suggested even that the cause should have been sent 
to an auditor or commissioner to take such testimony 
and report them to the court. 

“We can find no foundation for this contention 
in the law. The statute under consideration may be, 
and probably is, imperfect: an entirely just and un¬ 
objectionable statute for the conduct of these public 
improvements would seem to remain yet to be en¬ 
acted. * * * Neither by the present statute nor bv 

any other similar act of Congress have condemnation 
proceedings l>een wholly assimilated to ordinary pro¬ 
ceedings at common law. The proceedings here is 
wholly statutory. The jury is not a common-law jury; 
nor is it required, although here permitted, to proceed 
in the presence of the court or according to the usual 
course of the common law. There is no requirement 
that the testimony taken before it should be reduced 











to writing, or that minutes of it should be kept, or 
that minutes, if kept, should he preserved and pro¬ 
duced in court. It is distinctly provided, however, 
that the jury, after viewing the premises, should in 
fact ‘hear and receive’ such evidence as might he 
offered by any of the parties; and it was at this time 
and before this jury that all the evidence to be ad¬ 
duced should have l>een submitted; and there is no 
reservation in the statute of a right to take testi¬ 
mony at any other time. The proposition, there¬ 
fore. that the court should proceed to have testimony 
taken in antagonism to the verdict of the jury is 
wholly unwarranted. * * * But it is well estab¬ 

lished that, in cases where the verdict of a jury is 
to be attacked, whether it he that of a common-law 
jury or any other jury, the right to be heard 
by the means of witnesses does not involve the 
production of witnesses in open court or before 
a commissioner to establish facts alreadv testified 
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to before the jury. The practice is to submit 
affidavits to show some such action on the part of 
the jury as to justify the court in setting aside the 
verdict and directing a new trial. That practice was 
properly followed in this case; and the exceptions, or 
objections of the appellants, with the affidavits sup¬ 
porting them, were heard and determined by the 
court. The statute, therefore, was fully complied 
with, and the rights of the parties were preserved. 

* * It is not denied that these affidavits were 

considered by the court. They were not, it is true, 
allowed to prevail; but that is what may happen in 
any motion for a new trial. 

“We must conclude on this point that the appel¬ 
lants had all the hearing in the court helow to which 
they were entitled by the statute; and that the statute 
is not objectionable for refusal to authorize and allow 
such hearing. 

******* 

% # 

“It is true that there are some things in the record 
before us which may be supposed to have a tendency 
to show that the jury was misled, or improjwly in¬ 
fluenced by an apparent threat of counsel for the 
Commissioners, into the adoption of an erroneous 
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standard of assessment; and that arbitrarily, and 
without justification they assumed to assess one-half 
of the award of damages as l>enefits against the ad¬ 
jacent property. Hut they were allowed by statute 
to assess that amount; and inasmuch as in other 
(ases, where the acts of Congress themselves have ar¬ 
bitrarily undertaken to direct the assessment of such 
one-half, such acts have been sustained by the Su¬ 
preme (ourt of the l nited States as violating no 
right (Wight vs. Davidson, 181 U. S., 871), we can¬ 
not assume to say that the jury adopted an illegal and 
erroneous standard in this case/’ 


I his authority, it is submitted, is conclusive of the con¬ 
tention that the court l>elow erred in overruling the motion 
to investigate the jury and to call witnesses to inquire into 
its conduct. This is the only question presented by the bill 
of exceptions with respect to the conduct of the jury. 


V. 

There Was No Misconduct. 

Reserving the question hereafter discussed, that the ques¬ 
tion is not reviewable and, even if it were, is not before the 
court, is any misconduct shown in the record? Tampering 
with the jury by the successful party, or unexplained com¬ 
munication between the jury and the successful party, is 
generally held to be ground for a new trial. 

The affidavit of Mr. Colbert is self-explanatory. There is 
no way in which the jury can get, in advance, a technical 
description of property to be assessed. Expert witnesses 
. 1 ^ benefft. to various , parcels of land are 

not qualified to give technically accurate descriptions; 
and, even if they were, it would be an impossibility 
for the jury to retain in their memories such technical 
descriptions. Therefore it is a practical impossibility 

for the jury to return a verdict in due form wdthout 
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some technical assistance from the surveyor’s office. The 

«/ 

assistant surveyor in that case acts as a clerk and technical 
assistant to the jury. While it is true that he is employed 
by the District of Columbia, the functions he exercises in 
respect to the jury are based upon the facilities of the sur¬ 
veyors office as a public institution, available for the use 
of everybody, and therefore for the use of the jury for the 
purely technical purpose for which these facilities were used. 

The verdict on its face shows that no possible disadvantage 
could have resulted to any of the appellants by reason of the 
assistance of the survevor. 

The awards are consistent, and bear mathematical pro¬ 
portion, one to the other. Likewise the assessments. The 
awards to the appellants were exactly upon the same unit 
basis as those to other parties interested or similarly situ¬ 
ated. The assessments to the appellants are exactly the same 
in proportion as those against the other parties interested. 

The District of Columbia is not an interested party in 
this proceeding. Its sole interest is to secure the return of 
an equitable and impartial verdict, one that will not l>e 
vacated as being unjust or unreasonable. 

In the matter of the New York, West Shore and Buffalo 
Railway Company, respondent, vs. Mary Church. 61 Ilun., 
440, it was said: 


“By the Court: The proceedings were taken under 
the general railroad act. The alleged impropriety 
consisted in the sending of a letter by the counsel for 
the railroad company to the commissioners after the 
case had been submitted to them, which letter, it is 
claimed, influenced their decision. The letter does 
not appeal* in the appeal papers, but, according to the 
uncontroverted testimony, it contains nothing more 
than a statement of certain computations of the value 
of the appellants' premises, which computations had 
been made orally by said counsel l>efore the com¬ 
missioners on hearing. The sending of the letter, in 
the circumstances stated, was an irregularity; but, in 
view of the proof that the contents of the communi- 
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cation were as above described, it is difficult to see 
how it could have had an effect to unduly influence 
the decision of the commissioners, and there is no 
evidence that it did have such effect. 

“Whether the sending of such a communication to 
a jury would have required the setting aside of their 
verdict is a question which does not arise in this case, 
and need not be considered. There are cases holding 
that where a jury have been approached or have mis¬ 
behaved, though no injury lias resulted, the verdict 
will not be set aside. But, however that may be, the 
strict rules that are designed to protect jurors against 
every influence outside of the evidence, that may 
affect their decision, are not applicable in their full 
extent to commissioners under the general railroad 
act. As was said bv Harris, J., in Troy and Boston 
Railroad Co. vs. Lee. Id Barb., 169, the commis¬ 
sioners are required “to view the premises. Thus 
their own senses are made to testify. * * * Lnlike 
a jury, they are restricted to no particular species ot 
evidence or any technical sources of information. 

“It does not, by any means, follow that they may 
receive and act upon surreptitious communications 
from the prevailing party. But the foiegoing ion 
siderations justify the conclusion that the bare fact 
of the reception by the commissioners of a communi¬ 
cation from the prevailing party, of the character 
above described, without the knowledge of his ad- 
versarv, is not to vitiate their report, where there is no 
reason to suppose that the result was affected thereby. 


Tbe ca*e of Blake vs. County Commissioners of Norfolk, 
114 Mass., 583, was a petition for certiorari to quash the pro¬ 
ceedings of commissioners in locating a highway over 
petitioner’s land. The trial judge in that case, upon the 
testimony of the county commissioners and of others called 
by the petitioner, found that after the public hearings by 
the commissioners one Aspenwall, who was a selectman of 
the town of Brookline and acted as counsel for the town, had 
on several occasions seen one or more of the commissioners 
at an office in Boston, where they had a desk and where they 
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transacted business informally on Saturdays, and at those 
interviews expressed the opinion of the board of selectmen of 
Brookline that it was important that the relocation should 
be made and that their determination should be made and 
be made known soon, and that he also made some sugges¬ 
tions as to the extent of the proposed widening and as to the 
damages to be awarded to abutters, and to one of the county 
commissioners Aspenwall said that the relocation would be a 
great public benefit. 


On the appeal the court said: 

“The interviews of Mr. Aspenwall with one or more 
of the commissioners, which are alleged as one ground 
for this petition, and which took place subsequently 
to the hearing in reference to the proposed widening 
of Washington street: were of questionable propriety. 
It is important that contested matters, upon which 
any tribunal is to pass, should not in any way be made 
the subject of conversation, except in the presence of 
all parties to the controversy. If it were left in 
doubt as to whether the judgment of the commis¬ 
sioners was in any way affected by them, we might 
feel it our duty to grant the petition. The existence 
of a cause which might improperly affect their judg¬ 
ment, although it is not known that it did so, is a 
sufficient ground for such action. If it was found 
that the members of such a tribunal had been ad¬ 
dressed with any improper offer with intent to sway 
or bias their judgment, even if such attempt had 
not been shown to be effectual, it would also be a 
sufficient ground for such action. 

“In the present case, however, the facts were dis¬ 
tinctly found that Mr. Aspenwall addressed the com¬ 
missioner or commissioners at their office in Boston 
with no improper purpose to influence their action, 
his object being only to hasten it. It was also found 
that their action was not changed by reason of any¬ 
thing done by him. 

“We do not think, therefore, that the proceedings 
should be quashed on account of these conversations, 
or that important public rights should be lost because 
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of an irregularity found to have been unintentional 
and attended with no evil result. A petition for 
certiorari is addressed to the sound discretion of the 
court, and is not granted merely to enable a party to 
quash the proceedings of an inferior tribunal upon 
unimportant or technical errors where no wrong has 
been done.” 


VL 

The Overruling of the Motion by the Court Below is Not 

Re viewable. 


United States vs. Gillies, 1 Peters, C. C., 159, the report 
reads in part : 

“The onlv question in the court below was whethei. 
from the facts stilted in the special verdict, the de¬ 
fendant’s vessel was liable to pay duties as a foreign 
bottom. Another error assigned was that the jury, 
after they were sent out, separated without lea^ of 
the court, in consequence of a deception they prac¬ 
ticed upon the officer, by saying they had agreed on 
a verdict; when in truth they had not done so. 1 he> 
afterwards assembled and found a verdict upon which 
judgment was rendered. Washington, J., stopped 
the counsel as to this point by observing that if there 
was anv such irregularity in the conduct of the jury 
as ought to have set aside their verdict, it was in the 
discretion of the court below to act as was proper on 
the occasion; and that the decision of that court upon 
this point is not examinable by this court upon a writ 
of error or otherwise.” 

See also D. C. vs. Cemetery, etc., 5th App., 497. 

Hilliard on New Trials, sec. 7, says: 

“go no exception lies to the decision of the court 
below’ overruling a motion made for a new^ trial on 
the ground of the alleged interest of a juror. 

Numerous other decisions on this proposition are cited in 
Thompson on Trials, sec. 2614. 
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It is true that it has been held in some eases that an ap¬ 
pellate court should review a ruling of the lower court over¬ 
ruling a motion for misconduct, where the misconduct con¬ 
sisted of such tampering with the jury as to raise a presump¬ 
tion that the verdict must have l>een influenced therebv. 
such conduct as would subject the party so tampering to an 
indictment for embracery. But the great weight of author¬ 
ity is that, generally speaking, the question is one for the dis¬ 
cretion of the trial court. Where the act complained of has 
apparently had no effect upon the verdict, in such cases the 
courts have invariably refused a new trial. 

VII. 

The Question of Misconduct is Not Before the Court. 

Thompson on New Trials, sec. 2615, says: 

“It will not he attempted to state the various 
methods in use in different States by which this ques¬ 
tion may he saved for review, beyond saying that the 
more usual method is by a motion for a new trial in 
the court below supported by affidavits, which motion 
and affidavits when the motion is overruled are em¬ 
bodied in a bill of exception signed and sealed by the 
judge, as in other cases. If not so incorporated into 
a bill of exceptions, the affidavits will not he noticed 
by the appellate court for any purpose. It is not 
sufficient that thev were copied into the record bv the 
clerk.” 

In Scott vs. Smith, 70 Ind., 299, 305, it was said: 

‘‘In his second motion for a new trial the only 
cause therefor assigned by appellant was the alleged 
misconduct of one of the jurors of the jury trying the 
cause. This is one statutory cause for a new trial, 
which, under section 355 of the Practice Act, must 
be sustained by affidavits showing their truth. In 
this case it would seem that the appellant had filed 
with his second motion for a new trial in the court 
below certain affidavits for the purpose, as we sup- 
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D o«e of showing the truth of the cause assigned in 
Ltd motion for such new trial. But these affidavits 
were not, nor was either of them, made part of the 
recordin this cause, either by a bill of exceptions or 
bv order of the court, Tt is certain, therefore, that 
these affidavits, although copied by the clerk, are 
not properly parts of the record, and cannot be con¬ 
sidered by this court in determining the question in¬ 
tended to he presented by the fourth alleged err . 

And see Met. R. R- Co. vs. 1). C., 195 l . S'., 922. 

Finally, it was the duty of the party complaining to make 
his objection known at the earliest possible moment after 
discovery. Thompson on New Trials, section "-613, says. 

“Moreover, if he is cognizant of the irregularity 
and does not avail himself of the first opportunity 
to call the attention of the court to it, lie thereby 
waives any right to make it the ground of an 0 - 
iection. If he fails to do this he cannot raise such 
' an objection for the first time by a motion for a new 
trial The rule proceeds upon the ground that the 
nartv ought not to be permitted, after discovering an 
act of misconduct which would entitle lorn to de¬ 
mand a new trial, to remain silent and take lm 
chances of a favorable verdict, and afterwards if the 
verdict goes against him. bring it forward as a 
oTound for new trial. Such a course is inconsistent 
with the candor and good faith which should char- 
acterize judicial proceedings. 

In this case, according to the affidavit of Mr. Colbert, the 
act complained of was known by him on the 25th day o 
tune 1912; the verdict of the jury was filed July 10, 1912, 
and the first objection on the ground of misconduct w-as 
filed Tulv 29 1912, more than a month after it was known. 

Tt. is argued by the appellants that the words “Clerk plea.se 
file” in typewriting and the words “E. IT. Thomas and 
«j p Smith” in typewriting on the back of the cover of the 
verdict indicate that the verdict was filed by the Corporation 
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Counsel or his assistant. The form of the preamble of the 
verdict is invariably prepared by the Corporation Counsel’s 
office and on stationery provided by that office. The name* 
of counsel are usually written on the cover of legal papers, 
and the names in this instance were placed on the cover 
merely in the course of office routine. 

It is not contended by the appellants or even suggested 
that the Corporation Counsel’s office had anything to do 
" ith the preparation of the schedules. The inference sought 
to l>e drawn from the fact that the names of the Corpora¬ 
tion Counsel and his assistant appear on the back of the 
cover is that the verdict was turned into court by them. 
1 he bill of exceptions contravenes this suggestion (R., 80) : 


“And. thereupon, and before the jury left the bar 
of the court to consider their verdict, this hill of ex¬ 
ceptions was reduced to writing, and all of the fore¬ 
going exceptions duly taken by the property owners, 
respondents, as aforesaid, were allowed by the court 
and were embrace 1 therein. 


“And. thereupon, the further hearing of the cause 
was by the court adjourned without continuing the 
same to any definite date: and the jury thereupon 
left the court-house on said 8th day of February. 
1012: and the said jury had said cause and the mat¬ 
ters involved therein, under consideration from said 
last-mentioned date until the 10th day of July, 19T2. 
on which latter date, and without previous notice of 
any kind whatsoever to any of the owners of land in 
the said square, or to any persons interested in or 
affected by the proceedings herein, or to any of their 
attorneys, the said jury filed their mid verdict in 
court: at which time none of the owners of land in 
said square, nor any person affected by this proceed¬ 
ing. nor any of their attorneys, were present, no 
notice of any kind, of the time when the said jury 
would return its findings, having been given, as afore¬ 
said; and thereupon the court received said verdict 
and discharged the said jury. >> 


I bis statement is conclusive of the manner in which the 
verdict was returned. 
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VIII. 

The Costs. 

The seventh assignment of errors relates to the question 
of costs. It is alleged that there was no evidence adduced 
l>efore the jury upon which they can base their finding as 

to the cost. 

A sufficient answer to this is that there is nothing in the 
record to sustain it. The bill of exceptions does not purport 
to state the substance of the evidence, and there is certainly 
nothing in the bill to justify the statement that no evidence 
wa* offered to the jury on the matter of costs. • The cost of 
advertising is in the case as a matter of record, returned 
with the certificate of publication. The compensation for 
the jury is fixed at $5 per day by law. The jury required 
no evidence as to the number of days they worked. The 
jury also knew the number of witnesses who testified. • 

It is claimed that the advertisement was inserted in four 
daily newspapers, whereas the law only requires advertising 
in three daily newspapers. It is difficult to conceive that 
such a contention would justify the setting aside of this 
verdict. The cost of advertising in the extra newspaper, 
and the fees for the marshal and witnesses, added about $300 
to the cost and expenses of the proceeding, and possibly, but 
not certainly, may have caused an additional assessment of 
one-third of that sum. namely, $100. The pro rata part, of 
each of the appellants herein on that assessment would be as 
follows: Wiegand. $3.00; David, 0.90; Thompson, $3.50; 
Transfer Co., $7.00; R. R. Co., $2.00. 

But the jury, as pointed out in the opinion of the court 
below, found the benefits as a fact, independently of the 
awards and costs, and they were not limited to an assessment 
of one-third. 
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IX. 


Notice. 


The appellants herein have no standing to question the 
sufficiency of notice by publication. 

The bill of exceptions states (R., 77) that on the 24th 
<la\ ot November, 1911, this cause came on for healing in 
the Supreme Court of the District of Columbia, sitting as the 
district court, before Associate Justice Barnard and a jury, 
when there were present James F. Smith, Esq., Assistant Cor¬ 
poration Counsel, representing the petitioners, and the per¬ 
sons owning property in the above designated square, either 
in person or bv attorney. 

* t t 


“And thereupon, and before the names of the 
persons summoned to act as jurors in this proceed¬ 
ing were called, the persons owning property in the 
alx>ve designated square, by their attorneys, moved 
the court to dismiss the petition and to quash the 
proceedings herein, said property owners objecting 
to the impaneling of a jury in this proceeding, on 
the following grounds: Because the petition filed 
herein was signed and presented by only two of the 
Commissioners of the District of Columbia, and there 
i> no allegation in slid petition as to the reason why 
the three Commissioners did not sign the same; be¬ 
cause, in a proceeding like this, the statute requires 
the Commissioners of the District of Columbia to 
sign and present the same; because, even if the 
statute should he construed to mean that two Com¬ 
missioners, or a majority of the board, may sign and 
present such a petition, it does not appear on the 
face of said petition that the signing and present¬ 
ing thereof by only two of the Commissioners was 
done as a result of said two Commissioners sitting as 
a board. 

“But the court overruled the said motion, and all 
the reasons urged in support thereof, and held that 
the petition was a valid one; to which said ruling said 
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property owners, respondents, by their attorneys, 
then and there duly noted an exception, which was 
allowed by the presiding justice, and entered upon 
his minutes.” 

And the hearing then proceeded. Further, the bill 
of exceptions (R., 81) says: 

“And Levi H. David, Martin Wiegand, Merchants’ 
Transfer & Storage Company, corporation; Corbin 
Thompson and the Philadelphia, Baltimore A Wash¬ 
ington Railroad Company, corporation, respondents, 
property owners, in said square, and being persons 
and corporations affected by and interested in these 
proceedings, on behalf of themselves, and each ot 
them, by their counsel, now pray the court to sign 
and seal this, their one bill of exceptions.” 

The exceptions referred to purport to relate to rulings ot 
the court during the progress of the hearing, none of them, 
however, being because of defective notice. 

It is conclusively settled that any defect or irregularity in 
a notice is waived by the appearance and participation of 
the party in the proceedings without objecting as to such 
defect. Lewis on Eminent Domain, section 580, says: 

“580. The object of notice being to give persons in¬ 
terested an opportunity to be present and to protect 
their rights, it follows that a failure to give notice or 
anv irregularity in giving it is waived if the persons 
entitled to notice appear and take part in the proceed¬ 
ings in the matter or matters concerning which they 
are required to be notified. 1 his position is supported 
by many authorities.” 

(Several columns of authorities are cited.) 

“Sec. 793. Taking an appeal is an entry of appear 
ance and a waiver of defective notice, and also of 
awards in respect to those matters which are to be re¬ 
tried in the appellate court.” 


4c 
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English vs. Arizona, 214 U. S., 359, 364: 

“It is assigned as error that the trial court erred in 
not finding that no notice was given of the meetings 
ot the common council upon the confirmation pro¬ 
ceedings. The statute does not provide for notice of 
the meeting of the common council. It does provide 
for a notice of the meeting of the commissioners, and 
this notice was given, and it is found by the Supreme 
Court that Allen H. English appeared, through his 
attorney or agent, and made a formal protest against 
his assessment, but did not produce any witnesses nor 
did he specify any ground of objection.' The law 
charged appellants with notice that the report would 
be presented to the common council and the report 
was actually filed with the common council a few 
days after the hearing. * * * There is, therefore, 
ground for the contention that such conduct consti¬ 
tuted a waiver of all objections to the assessments. It 
certainly precludes him from saying that he had no 
notice of the proceedings before the common council .” 

X. 

Polling the Jury. 

The contention that the verdict should be set aside because 
the appellants had no opportunity to poll the jury is, it is 
submitted, untenable. The polling of the jury is an incident 
to common-law verdicts delivered viva voce, even where the 
verdict is sealed, where the jury are not allowed to separate 
after the case is given to them, and where the verdict is re¬ 
quired to be unanimous. There is no analogy between that 
situation and the present ease. Here the law expresslv pro¬ 
vides that the jury shall “hear and receive ,, such evidence 
as may be offered on behalf of lh e par ties in interest, and 
shall return their verdict to the frotKa in writing, signed bv 
them or a majority of them. (See 491 C of the Code.) 

Moreover, in this case, it would be impossible for the court, 
or any officer thereof, to notify all the parties interested, for 
the reason that no means are provided for knowing in ad- 
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vance what properties are to be assessed. The notice, theie- 
fore, would have to come from the jury itself. In this case 
there were more than a hundred interested parties, and it 
seems almost frivolous to assert that the absence of oppor- 
t uni tv to any or all of them to poll the jury would be a. 
ground for vacating the verdict. 

The court below on this subject said: 

“The right to poll a special jury of this kind, it 
seems to me, is doubtful. The law seems to contem¬ 
plate that the five men to be selected for the purpose 
of condemnation, are to be men of more than average 
experience, judgment, and responsibility; they are to 
be judicious, experienced and disinterested freehold¬ 
ers, and the law con term lated that they shall, by t e 
exercise of their own judgment, as well as by the en¬ 
lightenment of testimony, after \iewing the premise.-, 
express their judgment in the form of a written \ei- 
dict, which may be signed by only a majority. unle-> 
all agree; and the law certainly does not contemplate 
that such a jury is to be treated with suspicion, even 
if it should have its schedules typewritten by an em¬ 
ployee of the District, or of the corporation counsel, 
after its verdict had been reached.” 

XI. 

Construction of Statutes. 

It is contended further that the property to be condemned 
is not sufficiently identified by the act of Congress. The act 
provides for the condemnation of land in the interior of 
square 534 within limiting lines shown on approved plans in 
the office of the Engineer Commissioner of the District of 
Columbia. The petition particularly “described” the land 
necessarv for the said Interior Park within the limiting lines 
provided in said act of Congress.” A map purporting to 
show the land to be taken within said limiting lines as shown 
on approved plans in the office of the Engineer Commis¬ 
sioner was filed with the petition. None of the appellants 
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objected at the hearing that the land so described was not 
subject to condemnation under the act of Congress. In fact 
none of the appellants, save one, owned any of the land so 
described. In anv event it is well established bv the authori- 
ties that reference in the statutes to official plats is a sufficient 
identification of proj>erty intended to l)e taken. 

On the general question of the construction of statutes 

granting the right of eminent domain, the appellants repeat 

the oft-quoted remark of Bland, J., that a statute of this kind 

deserves no favor. The deliverance of the same judge in a 

later case on the same question is overlooked (The Bellena 

Company, 8 Blands Chancery, 442). On this question 

Lewis on Eminent Domain, section 888, savs: 

•/ 

“All grants of power by the Government are to 
be strictly construed, and this is especially true with 
respect to the power of eminent domain, which is 
more harsh and peremptory in its exercise and opera¬ 
tion than any other. An act of this sort, says Bland, 
J., deserves no favor. To construe it liberally would 
be sinning against the right of property. But, as 
in other cases, such a construction will, if possible, 
be given to an act as will carry into effect the chief 
and manifest purpose for which it was passed, and -uch 
as will give effect, to all its words. It will be so con¬ 
strued as to support its validity, rather than other¬ 
wise. Statutes granting these powers are not to be 
construed so literally or so strictly as to defeat the 
evident purposes of the legislation. They are to re¬ 
ceive a reasonably strict and guarded construction, 
and the powers granted will extend no further than 
expressly stated, or than is necessary to accomplish the 
scope and general purpose of the grant. If there 
remains a doubt as to the extent of the power after all 
reasonable intendments in its favor, the doubt should 
be solved adversely to the claim of the power.” 

And further in section 390: 

“In determining whether statutes confer the right 
to exercise the right of eminent domain, the rules of 
strict construction are to be applied. But when the 
power has undoubtedly been conferred by statute. 
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objected at the hearing that the land so described was not 
subject to condemnation under the act of Congress. In fact 
none of the appellants, save one, owned any of the land so 
described. In anv event it is well established bv the authori- 
ties that reference in the statutes to official plats is a sufficient 
identification of property intended to lie taken. 

On the general question of the construction of statutes 

granting the right of eminent domain, the appellants repeat 

the oft-quoted remark of Bland, J., that a statute of this kind 

deserves no favor. The deliverance of the same judge in a 

later case on the same question is overlooked (The Bellena 

Company, 3 Bland's Chancery, 442). On this question 

Lewis on Eminent Domain, section 388, savs: 

% 

“All grants of power by the Government are to 
be strictly construed, and this is especially true with 
respect to the power of eminent domain, which is 
more harsh and peremptory in its exercise and opera¬ 
tion than any other. An act of this sort, says Bland. 
J., deserves no favor. To construe it liberally would 
be sinning against the right of property. But, as 
in other cases, such a construction will, if possible, 
be given to an act as will carry into effect the chief 
and manifest purpose for which it was passed, and -uch 
as will give effect to all its words. It will be so con¬ 
strued as to >upport its validity, rather than other¬ 
wise. Statutes granting these powers are not to be 
construed so literally or so strictly as to defeat the 
evident purposes of the legislation. They are to re¬ 
ceive a reasonably strict and guarded construction, 
and the powers granted will extend no further than 
expressly stated, or than is necessary to accomplish the 
scope and general purpose of the grant. If there 
remains a doubt as to the extent of the power after all 
reasonable intendments in its favor, the doubt should 
l>e solved adversely to the claim of the power.” 

And further in section 390: 

“In determining whether statutes confer the right 
to exercise the right of eminent domain, the rules of 
strict construction are to be applied. But when the 
power has undoubtedly been conferred by statute. 
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then, in so far as it attempts to define the location or 
route, it is to receive a reasonable, rather than a strict, 
construction. 

“It is against common right that a person or cor¬ 
poration should have the power; hut having the 
power, it is for the general good that they should not 
he hampered or embarrassed hv a narrow and tech¬ 
nical interpretation of it.” 

It is respectfully submitted that the judgment of the court 
below should he affirmed. 


EDWARD H. THOMAS, 

JAS. FRANCIS SMITH, 

For Appellees. 
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